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Chairman’s Message  Annual Meeting Date 

Alan E. Ferguson, The Firm at Fisher Park, 

Greensboro 
2016 Annual Meeting 
February 6, 2016 

 
The Grandover Resort & 

Conference Center 
 

1000 Club Road 
Greensboro NC 27407 

 
Registration: 

www.relanc.com  
 

Hotel block:  
“RELANC” $169.00 
Event registration: 

$35.00 

Fellow RELANC Members: 
 In real estate, we all know that the times are changing. TRID was 
enough for any of us to undertake during any particular five years, but 
then fate handed us the LegalZoom challenge at the same time.  But just 
because a California company believes that we in North Carolina should 
“get with it” is no reason for us to jump when they call.  And just 

Legislature this year if we do nothing at all.  Your Board believes that 
waiting to react to initiatives from either the State Bar or from LegalZoom 
is not wise.  And since my last message we have been busy. We have 

taken the initiative to work with the Real Property Section of the North 

Carolina Bar Association to agree upon a bill which we could have 

ready to introduce in this year’s short session. 

because that company is attempting to implement its 
business plan by litigating in North Carolina is no 
reason for us to roll over for them. 
 The challenges posed to us and to the 
citizens of North Carolina have not gone away since 
we stalled that effort last fall.  I feel confident in 
stating that some version of a bill to change the 
practice of law as we know it in North Carolina will 
be introduced during the short session of the 

RELANC

on 
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Lobbying 
Activity  

Continues 

 
 Toward that end, we submitted to the Council of the Real Property Section 
RELANC’s own last effort at better defining the “practice of law”—that is, our own 
version of what was known last year as “HB 436”.  I have attended the last two 
meetings of that Council, as the representative of RELANC, and I spoke at length to 
the merits of the RPS and RELANC cooperating to take the initiative in the 
legislature.  I am happy to report that the RPS Council was excited to hear from us, 
and appointed a subcommittee to study RELANC’s bill. Now, the Council have 
approved our effort with only some minor changes.  In other words, the “RELANC 

bill” is in a position to now be submitted with the support of the largest section of 

the North Carolina Bar Association (2,015 members as reported upon at 

yesterday’s RPS Council meeting).   

  
 If this bill can now go forward with the support of the RPS, we have 
suddenly magnified our constituency on this issue by a magnitude of ten! That 
should make our job of advocating for the citizens of North Carolina a bit easier in 
the Legislature. 
 
 I want to emphasize that the alternative of doing nothing, and simply 
“playing defense”, is a poor choice.  If we do so, we will have lost the initiative 
again, and will be at risk of having the agenda set and pressed forward by those 
whose interests are contrary to our own, and to those of the citizens of this State.  
We cannot forget that the defensive is the position in which we found ourselves last 
year; it was a very close thing indeed in seeing that a bill in which we had no input 
was not passed into law.   
 
 We are also working to reach across to other sections of the State Bar 
Association to gain their support for the efforts of the Real Property Bar.  We need 
all of your help.  As this matter develops after the legislature convenes in April, 
RELANC will be calling on its membership to step up, as it did in 2015, and lead 
the effort to preserve the best elements of the practice of law in North Carolina. 
 
 Certainly, we in RELANC would agree that legislation can be designed to 
address some of the issues presented by new technologies, as has been suggested by 
LegalZoom and others.   But there is so much to be discussed before we take steps 
to revolutionize the delivery of legal services in North Carolina.  With the 
momentum now generated by the agreement of the Real Property Section and 
RELANC, we are in a position to have that discussion.   
 
 Stay tuned, and help us grow. 

 

Alan Ferguson, Chairman 
  

Benjamin R. Kuhn, Chair, 
Strategic Planning &  

Public Policy Committee 
 

See next page for more 
information about this committee.  

James A. Harrell, Jr.,  
Bode & Harrell, PLLC 

Chairman’s Message, continued 



 
 
 
 
 
 
 
 
 
 
 
 

Operations, Membership & Resource 

Development Committee 

Chairperson: Dan Terry, The Terry Law Firm, Charlotte 

Communications Committee 
 

Chairperson: Mike Gorenflo 
Sandhills Law Group 

Strategic Planning &  
Public Policy 
Committee 

Chairperson: Ben Kuhn 

Ragsdale Liggett, Raleigh 

Members: 17 

This committee identifies recruitment opportunities and member benefits in 

order to strengthen the membership ranks of the organization.  

The communications committee of RELANC is quite 
active. Members provide quarterly newsletter content, both 
original and reproduced, as well as recruit authors for 
content and maintain a speaker list. Other members 
recommend and assist with mass email campaigns as well as 
develop any print or advertising materials for events. 
Further, members develop web content reflecting the 
mission statement, vision, and goals of RELANC.  

This committee watches for 
any legislative matters which 
may impact our real estate 
attorney members and their 
property owner clients. These 
include any possible changes 
to foreclosure and eminent 
domain statutes, as well as 
changes to the S.A.F.E. Act. 
We also monitor changes to 
the Assumed Name 
Certificates and Removal of 
names from public registry.  
 
In addition, we track and 
participate in discussions 
regarding the high profile 
matter concerning 
LegalZoom.com, Inc.  and its 
proposed unauthorized 
practice of law in the state of 
North Carolina.  

What the SP3C does: 

Membership Recruitment Opportunities 

 
• RPS Annual Meeting Sponsorship 
• Best Practices Boot Camp Webinar Co-Sponsorship 
• Attendance/Raffles at Title Company Events 

 

Member Benefits/Enhancements 
 

• Referral Network /Public Referrals 
• Free CLE at Regional Meetings  
• Legislative Updates 
• Vendor Group Discounts  

 

Member Engagement & Committees 
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TRID Myth Busters: What You Need to Know When Sharing Closing Documents 

From The American Land Title Association (ALTA) 
The implementation of the CFPB’s Know Before 

You Owe regulation has brought up a number of questions 
regarding who is permitted to receive copies of closing 
documents, including the Closing Disclosure and alternate 
settlement statements, such as the ALTA Settlement 
Statements. It is important to note that the Know Before You 
Owe regulation did not implement any changes on data 
privacy; however, ALTA encourages title insurance and 
settlement companies to take this opportunity to review your 
company’s privacy policies to ensure they match your data-
sharing practices. 

Refresher on Governing Law 

consumer report. The FTC said NPI does not include 
information that is believed to be lawfully made "publicly 
available." In other words, information is not NPI when steps 
have been taken to determine: (1) that the information is 
generally made lawfully available to the public; and (2) that 
the individual can direct that it not be made public and has 
not done so. 
Applying Standards to Today’s Real Estate Transactions 

The implementation of the CFPB’s Know Before 
You Owe regulation has required lenders, real estate 
settlement agents, and title insurance professionals to 
radically change the way they conduct business. The new 

 

The GLBA tasked the Federal Trade Commission (FTC) and 
other government agencies that regulate financial institutions 
to implement regulations to carry out the Act's financial 
privacy provisions. The CFPB is not included in the list of 
government agencies that regulate data privacy, and thus the 
implementation of the Know Before You Owe regulation did 
not affect the longstanding data-security requirements that 
title insurance companies and agents have been subject to. 

With the implementation of GLBA, the FTC 
released guidance regarding the type of information 
companies should be safeguarding. The FTC is responsible 
for enforcing its Privacy of Consumer Financial Information 
Rule, which protects a consumer's "nonpublic personal 
information" (NPI). NPI is any "personally identifiable 
financial information" that a financial institution collects 
about an individual in connection with providing a financial 
product or service, unless that information is otherwise 
"publicly available. The Privacy Rule applies to ALTA 
members that provide real estate settlement services.  

ALTA members should note that the FTC considers 
NPI to be any information obtained about an individual from 
a transaction involving a company’s services. This could 
include a person’s name, address, income, Social Security 
number or other information on an application. This also 
includes any information from court records or from a 

prohibit settlement agents from sharing the Closing 
Disclosure with third parties. These lenders are stating that 
the consumer may provide a copy of Closing Disclosure to 
real estate agents if he or she chooses. 

A concern remains about how to get necessary 
information about the transaction to outside parties, 
including real estate agents, who need certain information to 
document their involvement in the transaction. One of the 
primary reasons real estate agents are interested in receiving 
the Closing Disclosure is because they have to report certain 
data fields to MLS to close the listing. These requirements 
vary by state, and there is not a uniform set of data fields that 
will satisfy MLS. Reporting these data fields is a requirement 
for participating in the MLS system, so it is crucial that real 
estate agent receive this information. 

What Now? 

Settlement agents and title insurance professionals 
should contemplate the requirements and limitations of their 
privacy policies and contemplate whether any of these 
policies need to be revisited. The GLBA continues to set a 
strong standard for protecting NPI, despite going into effect 
16 years ago. The ALTA Title Insurance and Settlement 
Company Best Practices reiterate the importance of privacy 
policies and include guidelines for companies to protect 

The Gramm-Leach-Bliley Act 
(GLBA) was passed in 1999 and remains the 
predominant authority on how to protect data. 
GLBA requires financial institutions, including 
title insurance companies and agents, to 
disclose their data-sharing practices to their 
customers and to safeguard private and 
sensitive customer information. To meet these 
new requirements, GLBA imposed three basic 
obligations: 
• A privacy notice requirement 
• A requirement that all consumers be 

provided the opportunity to opt-out of 
certain information disclosures 

• A requirement that measures be instituted 
to maintain the "security and integrity" of 
all nonpublic information. 

regulation’s disclosure requirements have also 
generated a greater need to use additional 
settlement statements, such as ALTA’s model 
Settlement Statements, to ensure that settlement 
agents can continue to meet their state disclosure 
requirements. With the use of these new forms 
comes the question, “Who is allowed to receive a 
copy of the Closing Disclosure and settlement 
statement?” 

The basic answer is that the Know 
Before You Owe regulation does not address 
who may or may not receive a copy of closing 
documents. Many lenders, however, are refusing 
to share a copy of the Closing Disclosure with 
real estate agents or other third parties. 
Additionally, some lenders are including 
provisions within their closing instructions that 

Jeremy Yohe 

Continued on the back cover 



 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 

What is RELANC? 

The Real Estate Lawyers Association of North Carolina, Inc. (RELANC) is committed to engaging in energetic 
advocacy on behalf of real estate attorneys and our consumer clients in the State of North Carolina. RELANC is an 
association comprised of real estate closing attorneys, short sale and REO attorneys, title counselors, and litigators. 
Members come from all over the state of North Carolina to share a common vision focused on defending, developing and 
defining ethical and viable real estate business practices. RELANC is first and foremost committed to defending 
consumers who purchase real property in North Carolina. Our focus includes research, educational activities, and 
promotional and advertising campaigns to combat, prevent, and seek compensation from persons or entities which engage 
in practices harmful to North Carolina property owners. Additionally, RELANC provides continuing legal education and 
up to date information regarding relevant, immediate changes to the industry and its practitioners, through its co-
sponsorship of the NC Closing Attorney Best Practices Task Force Boot Camp Webinar Series as well as regional 
meetings held throughout the state.  

What is the Urgency?  

RELANC was established in part to seek authoritative guidance for real estate professionals across the state as to 
whether handling a real estate closing involves the practice of law and the exercise of legal judgment requiring licensure 
by the State Bar to perform such services on behalf of third-party consumers. This also anticipates potential entry into the 
North Carolina market by vendors of online forms, such as Legal Zoom.com, Inc It is our firm position based on existing 
law and decades of practice that all aspects of a real estate closing in the State of North Carolina must be performed or 

supervised by a licensed North Carolina attorney. In recent history, there has been significant confusion about who or 
what sorts of entities may manage a closing involving real property located in North Carolina. This has led to numerous 
instances of Unauthorized Practice of Law (UPL). Often, when illegal UPL is discovered in this context, it is because the 
person or entity engaging in UPL has done something wrong or their actions have caused damage to a consumer who 
seeks legal advice and counsel about their real estate transaction. 

RELANC’s over 275 members include attorneys from across North Carolina, as well as from numerous 

independently owned title agencies, North Carolina based and national title underwriters. 45 of these individual 

members serve on the three committees and on the board of directors. Without their membership and active 

participation, RELANC’s work would not be possible.  

How YOU Can Help 

Advocacy, especially good advocacy, costs money. RELANC is active at all levels of policy-making as it affects 
our consumer-clients and the manner in which their interests in real estate are transacted and handled.  Now, more than 
ever, RELANC needs your support, experience and dedication. Please visit www.relanc.com to learn more and to join this 
vibrant team of professionals who continuously strive to foster better standards and practices for how real estate 
professionals transact business within North Carolina.  

Membership 

Membership in RELANC is $200 per year. Additional attorneys from within the same firm may join for $100. 
Dues payments may be made online, in person at an event, or via check payable to RELANC and sent to the address on 
the back of this brochure.  Please click over to the web site, to find out more and join!  

 

JOIN AT www.relanc.com 
About Your RELANC Newsletter: The newsletter is intended to serve several purposes for our members: First, it will 
feature original content from and about RELANC members, including member profiles and information about member benefits.  
Second, it will provide legislative updates, as strategic communication with our lobbyist and his contacts allows. Third, many of you 
receive the newsletters of just one or two of the title companies serving our industry. In this model, a lot of great articles don’t make it 
to a lot of the attorneys who need the information. Therefore, we intend to republish articles from a variety of different newsletters each 
quarter in hopes of broadcasting that information to a wider audience. Credit will be given to each source. Voluntary submissions are 
welcome.  

5 



 
 
 

 
 
 
 
 
 
  
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
  
 
 
 

6 

Best Practice Pillar #3 – Protection of  
Non‐public Personal Information 

By Greg Henshaw, Attorneys Title  

Topic of Interest >>> 

 What is Non‐public Personal Information (NPI or 
NPPI)? NPI is defined as “Personally identifiable data 
such as information provided by a customer on a form or 
application, information about a customer's transactions, 
or any other information about a customer which is 
otherwise unavailable to the general public. NPI includes 
first name or first initial and last name coupled with any 
of the following: Social Security Number, driver's license 
number, state‐issued ID number, credit card number, 
debit card number, or other financial account numbers.” 
Due to the size of closing packages and the multitude of 
other information provided to settlement agents (closing 
attorneys in North Carolina) by lending institutions, it is 
clear that settlement agents have access to large amounts 
of NPI related to their clients. Pillar No. 3 deals with 
protection of this NPI by settlement agents to prevent the 
compromise of personal/financial information. 
 As with several of the other Pillars in the Best 
Practices, the third Pillar also has a requirement that the 
settlement agent develop and maintain written procedures 
regarding the implementation of the Pillar, in this case the 
adoption and maintenance of a privacy and information 
security program. ALTA has created a document entitled 
“Best Practices Policy and Procedure Creation Guidance” 
to assist law firms in the creation of these written 
controls. 
 The third Pillar of the ALTA Best Practices 
Framework has several sections related to the various 
areas that must be considered when creating a privacy and 
information security program for the protection of NPI. 
Best Practice No. 3: Adopt and maintain a written 

privacy and information security program to protect 

Non‐public Personal Information as required by local, 

state and federal law. 

Purpose: Federal and state laws (including the 
Gramm‐Leach‐Bliley Act) require title companies to 
develop a written information security program that 
describes the procedures they employ to protect 
Non‐public Personal Information. The program must be 
appropriate to the Company's size and complexity, the 
nature and scope of the Company's activities, and the 
sensitivity of the customer information the Company 
handles. A Company evaluates and adjusts its program in 
light of relevant circumstances, including changes in the 

Company's business or operations, or the results of 
security testing and monitoring. 
 Following the statement of purpose are several 
procedures that must be met in order to be in compliance 
with Best Practice No. 3: 
• Physical security of Non‐public Personal Information 
• Restrict access to Non‐public Personal Information to 

authorized employees who have undergone 
Background Checks at hiring. 

• Prohibit or control the use of removable media. 
• Use only secure delivery methods when transmitting 

Non‐public Personal Information. 
 In order to be in compliance with this first procedure, 
it will be necessary for a settlement agent to control the 
availability of NPI to third parties. We are all aware of the 
need to keep information such as the Social Security 
numbers and financial information of clients protected, 
but NPI is much more than that. Prior to the recordation 
of a deed or Deed of Trust, the information contained in 
these documents may be seen as NPI. This may extend to 
all information in a closing package, including 
applications, TIL statements and HUD‐1 statements. In 
order to protect this information, the law firm should 
develop procedures including “clean desk” policies, 
limitations on the ability of certain employees to view 
client documents or limitations on copying, faxing or 
e‐mail duties. There will also need to be controls put in 
place for technology. Computer screens will need to be 
set up so that they are not visible to the public and will 
need to time out after a certain period of time. The 
encryption of NPI delivered by a settlement agent must be 
considered as well. Other delivery methods, such as 
texting, e‐mailing or faxing, must also be looked at from a 
security standpoint. 
 
Network security of Non‐‐‐‐public Personal Information 

• Maintain and secure access to Company information 
technology. 

• Develop guidelines for the appropriate use of 
Company information technology. 

• Ensure secure collection and transmission of 
Non‐public Personal Information. 

This procedure will obviously be impacted by the size of 
a law firm. Smaller firms or solo practitioners may not 



Non-Public Personal Information, continued from previous page 

 
have their offices on a computer network and may 
simply use standalone stations. Regardless, procedures 
will need to be set up to secure all information 
technology. Issues to consider will include proper 
password development and use, protection of NPI 
from the risk of malware or other hacking concerns 
and, again, encryption of NPI to be transmitted. 
 
Disposal of Non‐‐‐‐public Personal Information 

 Federal law requires companies that possess 
Non‐public Personal Information for a business 
purpose to dispose of such information properly in a 
manner that protects against unauthorized access to or 
use of the information. 
 Although most law firms have already switched to 
shredding or other document disposal, whether 
inhouse for small companies or through a vendor for 
larger firms, such disposal will now be a necessity. 
Many vendors already exist, and more are sure to pop 
up. 
• Establish a disaster management plan. Again, this 

is a procedure than many law firms already have in 
place. The written portion of the plan may be more 
detailed and time consuming to create and 
maintain, so plan accordingly. 

• Appropriate management and training of 
employees to help ensure compliance with 
Company's information security program. 

 
 Because the terms and final versions of the Best 
Practice procedures may change over time, it will be 
important to keep the law firm’s staff up to date on the 
requirements and expectations to protect client NPI. 
This may include periodic staff meetings and written 
handbooks for each staff member. 
• Oversight of service providers to help ensure 

compliance with a Company's information security 
program. 

• Companies should take reasonable steps to select 
and retain service providers that are capable of 
appropriately safeguarding Non‐public Personal 
Information. 

 As mentioned above, there are numerous service 
providers/vendors available to assist with 
implementing your NPI protection procedures, 
including those for document disposal and 
network/computer security. Many of these providers 
are familiar with the Best Practices requirements, and 
will be marketing their services to settlement agents. 
Be sure that any providers that you work with have 
knowledge of the practices necessary to become or 
remain in compliance with the Best Practices. 
• Audit and oversight procedures to help ensure 

compliance with Company's information 

• security Program. 
• Companies should review their privacy and 

information security procedures to detect the 
• potential for improper disclosure of confidential 

information. 
 It has not been determined at this time how often 
assessments of a law firm's compliance with the 
ALTA Best Practices will be required (every one year, 
two years, etc.). Regardless of the period ultimately 
chosen, it will be important to review and maintain 
effective procedures so that a law firm can make 
necessary changes prior to an assessment. Internal 
audits and oversight procedures should play an 
important role in becoming and remaining in 
compliance. Changes in staff, including attorneys 
and non‐attorneys, changes to office space (leading to 
NPI accessibility changes) and changes in business 
models should all be considered during internal audits. 
• Notification of security breaches to customers and 

law enforcement. 
• Companies should post the privacy and information 

security program on their websites or provide 
program information directly to customers in 
another usable form. When a breach is detected, the 
Company should have a program to inform 
customers and law enforcement as required by law. 

 This final procedure of the third Pillar again 
presents the importance of a clear and concise written 
privacy and information security program. These 
programs will need to be available on the law firm’s 
website or distributed otherwise, such as in an 
attachment to an initial engagement letter to a client. 
As we have seen recently with the breaches of 
confidential consumer information with some of the 
retail giants, it appears that there are many different 
“plans” to handle such breaches. It will be necessary 
to not only have a means to inform clients of a breach, 
but also to determine a proper time frame for 
disclosure. A review of state and federal law may also 
be prudent to determine the legal requirements for 
disclosure. 
 We are learning more on a daily basis about the 
final details of the ALTA Best Practices and 
compliance and how closing attorneys will be 
impacted. Many of the Best Practices are common 
sense procedures or requirements that are already 
mandated by the State Bar. If not already in place, 
these can be integrated into a law practice without 
much time and cost. Others, as discussed above, can 
be both time consuming and potentially costly, so it is 
important to develop a good understanding of the 
required procedures and the impact that becoming 
compliant may have on your practice.  
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COA - Invalid Acknowledgment  
Renders Deed "Void" 
By Chris Burti 
Vice President and Senior Legal Counsel, Statewide Title, Inc. 

The Court of Appeals opinion in 
Quinn v Quinn (COA 14-979) filed 
October 6, 2015, states "This case 
would make a good bar exam 
question..." Unfortunately, the Court 
got an important analytical part of the 
answer wrong and that error will 
likely lead to significant adverse 
repercussions for real property 
practitioners. The opinion results from 
the plaintiff's appeal of the trial court's 
order granting summary judgment in 
favor of defendants in the underlying 
quiet title action. 

It appears that the opinion writer 
gets bogged down in the allegations of 
fact in the record on appeal and in an 
unnecessary attempt to justify the 
conclusion as to the outcome, muddles 
the legal issues. When the minor 
contradictory allegations and 
evidentiary offers of fact are ignored, 
the consistent facts alleged by each of 
the parties make it seem clear that it 
was essentially undisputed that the 
plaintiff made a deed to his brother in 
an exchange of land and one of the 
defendant's notarized that deed. It is 
also noted in the opinion that the 
brother's reciprocal deed was 
recorded. The court deemed the deed 
to have been a gift because of the 
plaintiff's allegations to that effect, but 
why the any court would consider any 
such an exchange of land a gift is not 
clear. It seems clear that both parties 
allege that the deed as signed and 
acknowledged was a conveyance to 
the brother of the locus in quo and not 
one to the defendants. However, the 
deed, as recorded, purported to grant 
the land to the defendants.  It was 
supposed by the defendant that the 
first page may have been slip sheeted 
in an effort by the grantee to avoid the 
need to pay for and record a deed of 

Topic of Interest >>> 

gift to the defendants. 
Per the opinion, the plaintiff filed a 

complaint for a declaratory judgment 
"alleging solely 'technical' issues 
regarding the recorded deed from 
himself to defendants; plaintiff does not 
allege that the recorded deed is 
fraudulent or in any way not the deed he 
originally executed in 1999. Defendants 
denied that plaintiff had executed a deed 
to them as grantees. The plaintiff filed a 
motion for summary judgment and the 
trial court entered an order granting 
defendants' motion to dismiss plaintiff's 
claim and denying defendants' motion to 
dismiss plaintiff's claims for quiet title 
and ejectment. On 27 February 2014, 
the trial court granted summary 
judgment on plaintiff's claim for quiet 
title and ejectment in favor of 
defendants; the trial court also granted 
summary judgment in favor of 
defendants on their claim of quiet title 
and ordered that any '"cloud on title" of 
the Defendants by any claim of the 
Plaintiff . . . is hereby removed.' Thus, 
because the recorded deed was not 
determined to be void, all claims were 
resolved. Plaintiff appeals only the 
summary judgment order in which the 
trial court dismissed plaintiff's claims 
for quiet title and ejectment and granted 
summary judgment for defendants on 
their counterclaim to quiet title and 
remove any cloud on title." Id. 

If the original deed was actually a 
grant to the defendants, the notarization 
by the defendant would have rendered 
the recordation a nullity and if slip 
sheeted, the purported grant to the 
defendants would have been a nullity 
unless authorized by the plaintiff. If slip 
sheeted by someone other than the 
Grantee, the equitable remedy of 
reformation would have been available 
and summary judgment would have 
been inappropriate. The court address 

both outcomes correctly analyzing 
that in either event, defendants could 
not prevail on their title claims 
derivative of the grant itself. However 
the Court's conclusions characterizing 
the deeds are in error based upon 
erroneous interpretations of the cited 
cases. 

The court's error lies in its 
conclusion that "either way, the deed 
would be void." While an altered deed 
would be void as a conveyance to the 
slip sheeted grantees, theunaltered 
deed itself was not void. If the deed 
had been to the party taking the 
acknowledgment, it would have been 
invalidly recorded and not effective as 
to purchasers for value (not at issue in 
this case) but would have been valid 
as against the grantor. The court 
states: "Thus, if defendant Patricia 
Quinn did acknowledge the recorded 
deed to herself, the whole deed fails. 
See also Lance v. Tainter , 137 N.C. 
249, 250, 49 S.E. 211, 212 (1904)". 
This citation does not support the 
Court's statement. While the headnote 
to the cited case suggests that such 
deeds are void, what this case actually 
(in its entirety) said was: 

  CLARK, C. J. This is an 
action by the plaintiff, as trustee in 
bankruptcy of two bankrupts, to have 
canceled a deed in trust executed by 
them jointly, because it was 
acknowledged by both grantors, and 
privy examination of their wives was 
taken, before the trustee named in said 
deed, who was a notary public. The 
trustee in the deed being an interested 
person, the acknowledgment and 
privy examination before him were 
absolutely void. Long v. Crews, 113 
N. C. 25G, 18 S. E. 499, and cases 
cited; 1 Devlin, Deeds, §§ 476, 477; 1 
Cyc. 553, and notes. 

The acknowledgment being a 
nullity, so was the probate by the clerk 
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based thereon, and the registration. Long v. Crews, supra; Barrett v. Barrett, 120 N. C. 129, 26 S. E. 691, 36 L. R. A. 
226; Todd v. Outlaw, 79 N. C. 235; Robinson v. Willoughby, 70 N. C. 358; 1 Devlin, supra, $ 478. 

Code, § 1254, provides that "no deed of trust or mortgage for real or personal estate shall be valid at law to pass any 
property as against creditors or purchasers for a valuable consideration from the donor, bargainor or mortgagor, but from 
the registration of such deed of trust or mortgage in the county where the land lieth." The bankrupt law of 1898, section 
67a (Act July 1, 1898, c 541, 30 Stat. 564 [U. S. Comp. St. 1901, p. 3449]), provides that "claims which for want of 
record or for other reasons would not have been valid liens as against the creditors of the bankrupt, shall not be liens 
against his estate, " and section 70e (30 Stat. 565 [U. S. Comp. St 1901, p. 3452]) provides that "the trustee may avoid 
any transfer by the bankrupt of his property which any creditor of such bankrupt might have avoided, and may recover 
the property so transferred." It follows, therefore, that this instrument, not having been legally acknowledged, probated, 
nor registered, is invalid against the creditors of the bankrupt, and should be canceled as a cloud upon the title which 
might injuriously affect the administration of the estate in the plaintiff's hands. The demurrer that the complaint did not 
state a cause of action was properly overruled. No error. 

The Supreme Court in Lance v. Tainter, only found the deed to be ineffective "to pass any property as against 
creditors or purchasers for a valuable consideration from the donor..." due to the invalid registration and did not address 
the issue of its effect as between the parties. However, the North Carolina Supreme Court has clearly and consistently 
held that "as between the parties, a mortgage or deed is valid without registration." McBrayer v. Harrill, 152 N.C. 712, 
68 S.E. 204. 

The probate of a deed or mortgage is a judicial act; hence, if the probate or the grantor's acknowledgment be taken 
by an officer who is disqualified, the probate or certificate of acknowledgment will be void, and the registration of the 
instrument will be ineffective to pass title, and may be regarded a nullity as to subsequent purchasers or incumbrancers. 
Nemo debet esse judex in propria sua causa. Todd v. Outlaw, 79 N. C. 235; White v. Connelly, 105 N. C. 65, 11 S. E. 
177; Blanton v. Bostic , 126 N. C. 418, 35 S. E. 1035; Allen v. Burch, 142 N. C. 524, 55 S. E. 354; Attorney General v. 
Knight, 169 N. C. 333, 342, 85 S. E. 418, Ann. Cas. 1917D, 517, L. R. A. 1915F, 898... G.S. § 47-20 does not protect 
every creditor against unrecorded mortgages. It protects only (1) purchasers for a valuable consideration from the 
mortgagor, and (2) creditors who have 'first fastened a lien upon it [the property] in some manner sanctioned by law.' M. 
& J. Finance Corp. v. Hodges, 230 N.C. 580, 55 S.E.2d 201 203...But, as between the parties, a mortgage or deed is valid 
without registration. Wallace v. Cohen, 111 N. C. 103, 15 S. E. 892; Deal v. Palmer, 72 N. C. 582; Leggett v. Bullock, 
44 N. C. 283. 

The Court of Appeals opinion conflates the issues of the validity of the instrument with the effectiveness of its 
recording as follows: 

B. Validity between the Parties  
Defendants next contend that even if "the recording of the deed is not valid" the deed is still "[v]alid [b]etween the 

[p]arties" and cites to Patterson v. Bryant, 216 N.C. 550, 5 S.E.2d 849 (1939), which stated that an unrecorded deed is 
valid as between the parties to the deed. See at 553, 5 S.E.2d at 851. Of course, one problem here is determining who the 
"parties" to the deed actually were. We know that plaintiff was a party, but defendants may not have been. If plaintiff did 
sign the deed to defendants as recorded. If plaintiff did not sign the deed as it was recorded but instead signed a deed to 
Thomas Quinn, the deed is void here too as plaintiff did not sign this deed. See generally N.C. Gen. Stat. Â§ 22-2 
(2013). Patterson is inapplicable as it does not address when the deed itself is void, but rather when multiple valid deeds 
are filed regarding the same property; Patterson does not address a deed that was not properly executed or acknowledged 
as the recorded deed is here. See id., 216 N.C. 550, 5 S.E.2d 849. In other words, in Patterson the issue was a faulty 
recording of a deed, here the issue is a faulty deed itself. See id. The recordation or non-recordation of this deed does not 
change the defect in its creation and cannot make it valid "between the parties", whomever they may be.  

As noted above, McBrayer makes it clear the deed is not void as to any grantee by virtue of an invalid notary 
acknowledgment, it is merely treated as unrecorded and invalid as to third parties which are protected under the 
recording acts. Clearly, the court is wrong where it declares that "the deed was void because defendant Patricia Quinn 
could not take under the deed as notary". However, it appears from the record on appeal that she admits that she did not 
notarize a deed to herself. Thus, it leaves no room for any other conclusion but that the deed was, in fact altered as the 
deed as recorded contains her notary certificate of acknowledgment. 

If the deed was altered without the consent of the grantor, the altered deed is a nullity as it would be treated the same 
as any forged deed. The Court's pronouncement that "the deed is void here too as plaintiff did not sign this deed..." is not 
helpful, because the plaintiff likely did sign the unaltered deed and acknowledged its execution, but it was apparently 
altered before recording. The reason for our taking issue with this statement is that the Grantee of the deed that the 
plaintiff admitted to signing was not a party to this proceeding. This case cannot be determinative of that party's right to 
claim title by virtue of the admitted deed and the statements of this Court color that right adversely where it states that it 

COA, continued from previous page 
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was a gift deed and implicitly, that the deed as executed and delivered did not operate as a deed. 
Otherwise, the court's analysis with regard to the issue of alteration of a deed is almost spot on and determinative of 

the issue of validity of the instrument of record as an effective conveyance in this case. 
Lastly, defendants contend that even if the grantee on the deed was changed after plaintiff executed it, the change 

will not "put title back" to plaintiff. Defendants note quite correctly that plaintiff alleged in his complaint that he signed 
the deed to defendants. Of course, we also have defendant's sworn testimony that the deed plaintiff signed was to 
Thomas Quinn, not defendants. Yet this issue of fact is not material because the deed fails either way. Defendants' 
argument is as follows: 

[Plaintiff] signed a deed for the property to someone. If the front page was changed to a new grantee, that would not 
put title back into [plaintiff]. See Dugger v. McKesson, 100 N.C. 1, 11, 6 S. E. 746, 750 (1888). In the case of Bowden v. 
Bowden [,] 264 N.C. 296, 300, 141 S. E. 2d 296, 300, (1965) the court found that the alteration of a deed by adding 
another grantee does not ordinarily divest the title and estate conveyed to the original grantee in the deed in its original 
form. In Bowden, supra, the court found that the burden of proof as to such alteration is on the party attacking the altered 
deed. 

Bowden states that "[w]here it has been established that alterations were made after execution and delivery of a deed, 
the burden is upon those claiming under the altered deed to prove that the alterations were made with the knowledge and 
consent of the grantor." Bowden, 264 N.C. at 301, 141 S.E.2d at 626. Defendants are the parties "claiming under the 
altered deed" so the burden is on them to show "that the alterations were made with the knowledge and consent of the 
grantor." Id. 

Defendants have not forecast any evidence plaintiff knew that the first page of the deed was switched after he 
executed it or that he consented to this change. In fact, defendant Patricia Quinn stated that she did not believe that 
plaintiff was aware of the change. The evidence only supports two scenarios here: either the first page of the deed was 
switched after it was executed by the grantor and notarized, and plaintiff was not aware of the change or the deed was 
actually recorded as it was executed, but that means the deed was notarized by defendant Patricia Quinn and fails for that 
reason. 

We only differ in that we suggest that it might have been clearer had the Court said; "Lastly, defendants contend that 
even if the grantee on the deed was changed after plaintiff executed it, the change will not "put title back" to plaintiff and 
while that contention is true as far as it goes, neither did the deed, if altered, put title into the defendants." 

The defendants argued that the corrective provisions of N.C.G.S. Chapter 10B somehow validated an 
acknowledgment taken by a disqualified notary and the Court properly disposed of that argument as clearly the cited 
corrective provisions do not explicitly or implicitly correct a defective notarization where there has not been substantial 
compliance with the requirements of the Act. 

Ultimately, the opinion concludes: 
"Despite the conflicting evidence, there is no genuine issue of material fact as to the validity of the deed. The deed is 

void, whether due to notarization by Patricia Quinn if the deed was to her and her husband or due to the fact that the 
deed was materially altered after execution without plaintiff's knowledge or consent. Either way it is not valid as 
between plaintiff and defendants and case law regarding later changes to the grantees with the grantor's knowledge is 
inapplicable. However, we must reverse the trial court's order granting summary judgment in favor of defendants 
because there is a genuine issue of material fact as to whether defendants acquired title to the land by adverse possession 
under color of title. In addition, if a jury were to determine that defendants did not acquire title by adverse possession, 
defendants' counterclaims for unjust enrichment and betterments must then be determined. For the foregoing reasons, we 
reverse and remand. 

There are issues resulting from a remand that the Court does not address in this conclusion and, perhaps, should have 
discussed. First, in order for a defective conveyance to constitute color of title in North Carolina, "the defect must not be 
so obvious that a man of ordinary capacity could not be misled by it..." McConnell v. McConnell, 64 N.C. 342 (N.C., 
1870). It would seem that since the deed as recorded is argued to be color of title, the issue of whether the disqualified 
acknowledgment was so obvious that an ordinary person would recognize the defect would need to be considered by the 
trial court.  Second, it would seem that the original grantee of the deed as admitted by both parties would need to be 
joined as a necessary party because as noted above, the deed as admitted was effective to convey title to the original 
grantee without recording and clearly the defendants, not having paid consideration, are not a person protected by the 
recording Acts. 
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Articles  of Interest >>> 

Real Estate Lawyers respond to bar, LegalZoom settlement 

November 24, 2015 Editor’s note: The following was submitted in response to the announcement of a consent judgment entered into by the 

North Carolina State Bar and LegalZoom following litigation between the parties regarding whether LegalZoom’s activities constitute the 

unauthorized practice of law. 
 
Dear Reader: 
In a press release issued on October 23, 2015, the North Carolina State Bar stated it had entered into a Consent Judgment in its litigation with 
LegalZoom, pending in Wake County Superior Court.  The press release states, inter alia, that: 
“Under the Consent Judgment, for two years or such shorter time as may elapse until the enactment of legislation revising the statutory definition 
of the practice of law, Legal Zoom has agreed to abide by the following consumer protection measures in its dealing with North Carolina 
consumers: 
(a)   Legal Zoom shall provide to any consumer purchasing a North Carolina product (a North Carolina Consumer) a means to see the blank 
template or the final, completed document before finalizing the purchase of that document; 
(b)   Any attorney licensed to practice in the State of North Carolina has reviewed each blank template offered to North Carolina Consumers, 
including each and every potential part thereof that may appear in the completed document.  The name and address of each reviewing attorney 
must be kept on file by LegalZoom and provided to the North Carolina Consumer upon written request; 
(c)    LegalZoom must communicate to the North Carolina Consumer that the forms or templates are not a substitute for the advice or services of 
an attorney; 
(d)   LegalZoom discloses its legal name and physical location and address to the North Carolina Consumer; 
(e)   LegalZoom does not disclaim any warranties or liability and does not limit the recovery of damages or other remedies by the North Carolina 
Consumer; and 
(f)     LegalZoom does not require any North Carolina Consumer to agree to jurisdiction or venue in any state other than North Carolina for the 
resolution of disputes between LegalZoom and the North Carolina Consumer. 
The State Bar and LegalZoom have also agreed to work to obtain passage in the North Carolina General Assembly of House Bill 436, currently 
pending in House Judiciary Committee I.  If the General Assembly has not modified the definition of the practice of law as contemplated by HB 
436 at the end of two years, the parties can agree to seek extension of the Consent Judgment or can resume the litigation.” 
HB 436 is opposed by those of us who are most familiar with the new internet practices which this legislation attempts to address. 
In particular, we note that a letter dated September 25, 2015, was delivered on behalf of the State Bar (signed by a past president) to all House 
members in the General Assembly during the most recent legislative session, stating that the State Bar and the North Carolina Bar Association 
supported the legislation.  While the leadership of these organizations seems to support this bill, we believe their support in no way reflects the 
sentiments of the vast body of North Carolina’s attorneys.  Let me assure you that there has been no general discussion of this bill among the 
28,000 licensed attorneys in this state, nor has there been any among the 20,000 members of the voluntary North Carolina Bar Association, as 
was suggested in the September 25 letter.  And yet, the letter our legislators received would have them believe that there is broad support for this 
bill across the legal community. 
The proposed HB436 promises fundamentally to alter the manner in which legal services have been provided in North Carolina from its 
beginning.  It is NOT a consumer friendly bill.  We believe that much of the attorney-client foundation on which our system rests will be 
destroyed if this bill goes forward. 
In particular, the State Bar press release recites several means in which North Carolinians would continue to be safeguarded by this bill.  We 
strongly disagree point by point: 

1. The fact that a consumer is allowed to view an on-line legal document is essentially meaningless as a protective device.  An on-line 
provider is not selling vegetable seed or hardware.  They are selling documents which determine the disposition of the most important assets 
a consumer may own; 

2. The review of “templates” by a licensed North Carolina attorney does nothing to guaranty recourse for a user of a “template” which 
later proved to produce an ineffective document; 

3. There is no assurance that naming a “template-approving” attorney has the effect of creating an attorney-client relationship with an 
eventual user of the product.  In fact, we would argue just the opposite; 

4. Advising a consumer who has just paid for a document that he may nonetheless yet want to consult an attorney will have little or no 
protective effect for a consumer, while it very well MAY protect the internet template provider from liability. 

No doubt it is true that the times are changing. But just because a California company believes that we in North Carolina should “get with it” is 
no reason for us to jump when they call.  And just because that company is litigating in North Carolina to get their way is no reason for us to roll 
over for them. 
Yes, we in RELANC would agree that legislation could be designed to address some of the issues presented by new technologies.  There is so 
much to be discussed before we take steps to revolutionize the delivery of legal services in North Carolina.  This is NOT the product of that sort 
of discussion and seems more designed to end litigation than to better protect the citizens of North Carolina.  For all of these reasons, we 
therefore urge you to join RELANC in opposing this particular effort to revolutionize the provision of legal services to North Carolinians. 
 

Yours truly, 
Alan E. Ferguson, Chairman 
Real Estate Lawyers of North Carolina 
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against data theft to help meet GLBA 
requirements. Pillar 3 of the ALTA Best 
Practices provides procedures on physical and 
network security of NPI, how to properly 
dispose of NPI, developing a disaster 
management plan, employee training to 
ensure compliance, and oversight of service 
providers. 
 
When revisiting your privacy policies, 
consider the following questions: 
 
Why did you initially implement this policy? 
What was your rationale in implementing this 
policy? Does that rational still apply? 
Does this policy continue to provide adequate 
protection to sensitive data in today’s 
marketplace? 
What information do you need to share with 
your real estate partners? 
How are you sharing this information? 
After re-examining your privacy policies, you 
should compare these policies with your 
company’s data-sharing practices to ensure 
that you are only sharing information in 
conformity with your policies. 
 
If your lender prohibits you from sharing the 
Closing Disclosure with third parties, you may 
consider using an alternative settlement 
statement, such as ALTA’s Settlement 
Statements, to document the transaction. The 
ALTA Settlement Statements were designed 
to be model forms based on the settlement 
statements that have been in use prior to the 
implementation of Know Before You Owe. 
These statements may be modified as 
appropriate to reflect the terms of the 
transaction and to prevent any disclosure of 
the buyer’s or seller’s NPI. Four versions of 
the ALTA Settlement Statement are available: 
the buyer statement, the seller statement, the 
combined statement, and a statement for cash 
transactions. 
 
Lastly, if you plan on sharing a closing 
document, such as a settlement statement, to a 
third party, consider whether you are sharing 
any information that would be considered NPI 
under the FTC’s guidelines and whether you 
have met the GLBA’s requirements for 
sharing such data. Also consider why you feel 
the need to share this information and how 
you would anticipate your customer would 
feel about you sharing that information. By 
keeping GLBA requirements and ALTA Best 
Practices in mind as you adapt to the Know 
Before You Owe regulation, you can ensure 
that your customer remains protected and that 
you continue to have compliant real estate 
closings. 
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