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The North Carolina General 
Assembly’s main web site is 

www.ncleg.net.  
 

From there you can search 
“H436” or “S843” or other bill 
numbers, to find a specific bill.   

 
 

From the same front page, you 
can also load live audio and live 
agendas, when the House and 
Senate Chambers are convened. 

The legislative season is upon us and matters on Jones Street are 
definitely heating up.  As most of you know, this year’s short legislative 
session began on April 25th and I want to take this opportunity to update 
the membership on RELANC’s efforts at the legislature.  Our 
organization is very involved in several important legislative matters that 
will impact the consumers of the State of North Carolina and our 
attorney membership. 

appears to be some support amongst some of those legislators for revisions 
to the existing HB 436 that would further clarify with respect to online 
document providers the kind of attorney involvement needed, eliminate 
mandatory arbitration, and prevent the waiver of the right of a harmed 
consumer to participate in a class action.  Additionally, proposals have 
been made to include language that would mandate that the preparation of 
deeds and contracts for the sale of real property be performed only by 
North Carolina licensed attorneys (and not by online document providers).  

While the legislature’s main task during this 
session is finalizing the budget, bills that have 
“crossed-over” from one chamber to another are also 
eligible to be passed.  One such bill is House Bill 
436/the Legal Zoom bill (“HB 436”).  Most, if not 
all, of you have likely received several calls to 
action with respect to HB 436 so I won’t rehash the 
entire history of the bill here.  Instead, I can report 
that all attorney legislators in the House recently met 
to discuss HB 436 and some potentially positive 
developments arose out of that meeting.  There 
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Lobbying 
Activity  

Continues 

All of these provisions have traction currently.  This is not to say RELANC is in the 
driver’s seat or in a favorable position with respect to HB 436; in fact, the opposite 
is true.  RELANC is still being cast as a protectionist organization by those in favor 
of the current version of HB 436 (including Legal Zoom and the State Bar).   This is 
especially disappointing because many of the revisions we are currently advocating 
for are reasonable measures that were taken directly from House Bill 663, which is 
the bill that the State Bar was pursuing for passage with respect online document 
providers until they were sued by Legal Zoom in Federal Court in 2015.  While 
these continued, tired attacks on RELANC are disappointing, it is not surprising and 
RELANC, with the help of Jim Harrell (our lobbyist), will continue to advocate for 
the consumers of the State of North Carolina for a better version of HB 436.  
Ultimately, I believe that we can affect positive change to HB 436 with the help of 
our membership.  Stay tuned for further updates about HB 436 as they become 
available. 

Another important piece of legislation we are advocating for is the passage 
of a uniform recording fees bill.  You will learn about this effort in Kim 
Rosenberg’s article included in this newsletter so I won’t try to steal her thunder.  I 
just want to reiterate that RELANC believes the beneficial certainty such a bill 
would provide attorneys, lenders, consumers, and others cannot be overstated.  A 
set of uniform recording fees positively impacts commercial and residential 
attorneys alike.  I am hopeful that some form of this concept will be passed this 
session and RELANC will continue to do everything it can to aid this effort. 

Finally, RELANC is involved in the legislative efforts to confirm the 
boundary line between North Carolina and South Carolina.  This effort has involved 
the great, dedicated work of many throughout the State and addresses many issues 
outside of just real estate and title matters.  RELANC’s focus on this bill is to 
confirm that title to those properties that lie the State of North Carolina and which 
were formerly believed to be in the State of South Carolina can be clearly, 
efficiently, and in an inexpensive manner established.  RELANC is supporting a 
version of the bill that includes a “Certificate of Title” process whereby an owner of 
an affected property could have a “Certificate of Title” affidavit filed in their 
respective North Carolina county that establishes the presumption of valid title in 
North Carolina based upon the chain of title in South Carolina.  Such an affidavit 
would be produced by a South Carolina licensed attorney (since such an affected 
property would have previously been thought to be in South Carolina) and would 
provide a less costly option than the courts for an impacted land owner to seek 
clarity as to their ownership of their property.  Some in the legislature are pushing 
back against this “Certificate of Title” process and I believe that they fail to 
understand the negative impacts that would result from not including such a process 
in this bill (i.e. the only real process to establish valid title to an impacted property 
would be the courts, among other issues).  While this particular bill may not impact 
a larger number of folks, it is critical that this bill establish a solid baseline that can 
be used for additional state boundary line confirmation processes with North 
Carolina’s other neighboring states.  RELANC will continue to work towards 
passage of this bill. 
  As you can see, RELANC is working very hard to advocate for reasonable 
solutions to potentially complex and harmful situations.  I can assure that these 
efforts will continue.  I thank you again for your help on these matters. 
 

~~Hunter S. Edwards, Chairman 

Benjamin R. Kuhn, Chair, 
Strategic Planning &  

Public Policy Committee 

James A. Harrell, Jr.,  
Bode & Harrell, PLLC 

Chairman’s Message, continued 



Member Profile>>> 

Interview Q&A :  Christopher T. Salyer 
      Hutchens Law Firm, Fayetteville  

Why did you join RELANC? 
 

I believed in the mission and goals that were set forth as well as a belief in a 

true need for a trade organization for real estate attorneys. 

  

Why should other real estate attorneys join RELANC? 
 

RELANC helps lawyers stay in tune to what is going on within the country, 

the state, and the real estate industry.  By being a member, it has helped me 

stay on the cutting edge of how the real estate practice is changing and to help 

prepare myself and my firm for our future real estate practice.  It also helps 

me to keep my practice and career from becoming stagnant. 

 

You're an active volunteer, which organizations do you 

support with your time and why?  
 

I like to help coach, especially baseball.  I am a big believer in donating blood 

if you are able to do so.  I also help out with other worthwhile endeavors our 

firm supports or is involved in, including but not limited to the March of 

Dimes, Jimmy V Foundation, and organizations funding Alzheimer’s 

research. 

 

 Tell us about your family and free time. 
  

I have two grown daughters. The oldest is a second grade school teacher here 

in Cumberland County, and my other adult daughter is an Army wife and 

mother of three who substitute teaches when she has the time. I have a 

daughter who is a senior in high school, and is enrolled in East Carolina 

University’s Honors College in the fall, and my son will be entering his 

sophomore year of high school this fall. My wife is a pharmacist for CVS.  

We enjoy big family get-togethers, amusement parks, and beach vacations. 

Chris earned his 

undergraduate degree from 

the University of North 

Carolina at Chapel Hill, and 

his Juris Doctor from 

Campbell University’s 

Norman Adrian Wiggins 

School of Law. He was 

admitted into the North 

Carolina State Bar in 1993.  

He is a member of the North 

Carolina Bar Association 

and its Real Property Section 

as well as the Cumberland 

County Bar Association. He 

currently serves as a 

Director and Vice-Chair of 

the Real Estate Lawyers 

Association of North 

Carolina.  

 

 

 

About RELANC >>> 
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again with no page limit.  These fees are still in flux as the 
exact legislation is negotiated on Jones Street, but the 
stakeholders pushing for this proposal (including 
RELANC) believe that this solution is a fair, reasonable, 
practical, and efficiency producing result that benefits 
many parties, especially consumers, lenders, and the 
Registers of Deeds. 
 RELANC’s ongoing push for flat, predictable fees 
is part of a larger national movement. As most of you are 
aware, the TILA-RESPA Integrated Disclosure rules 
(“TRID”) place increased scrutiny upon lenders whom are 
subject to new timelines in regards to the accuracy of fees 
charged to a consumer and in issuing refunds, if 
necessary. Lenders need certainty with respect to the 
amount of the recording fees earlier in the loan process. 
They must provide the borrower with the final recording 
fees at the Loan Estimate stage, prior to knowing the type 
of loan being sought or the number of riders that may be 
attached to the deed of trust. If the borrower is 
overcharged for recording fees, the lender has thirty days 
from discovering the issue to refund the money and issue a 
new closing disclosure to the borrower.  For most lenders, 
every file is audited for accuracy.  These post-closing 
matters take a significant amount of time and energy.  
Additionally, failure to address any issues could result in 
stiff penalties. To give some perspective, North Carolina 
is thirteenth in volume of loans sought nationwide and 
vacillates between seventh and eighth in the rankings of 
errors for overcharging recording fees. These statistics do 
not account for the transactions in which the borrower is 

undercharged, which can be 
even more problematic for the 
attorneys of North Carolina.  
Determining accurate 
recording fees is a problem 
here that needs to be 
addressed. 

For the reasons set 
forth above, lenders are 
requesting actual, final 
recording fee figures from 
closing attorneys earlier in the 

RELANC is actively involved with 
various interested parties in an ongoing 
attempt to pass legislation that would codify 
a flat, uniform recording fee for all 
instruments in North Carolina. The structure 
currently being advocated by RELANC, the 
Real Property Section of the North Carolina 
Bar Association, and the North Carolina 
Land Title Association proposes a $30 fee 
for all instruments except Deeds of Trust 
with no page limits. The proposal also 
includes a $70 fee to record a Deed of Trust, 

closing process. Lenders are keeping 
scorecards and rating closing attorneys 
based on that attorney’s compliance with 
TRID, especially including recording fee 
accuracy. Providing certainty with respect 
to recording fees for instruments here in 
North Carolina would enable attorneys, 
lenders, and consumers alike to avoid 
inefficient and potentially costly post-
closing recording fee headaches that are 
plaguing our industry currently. RELANC 
understands that being graded on 
recording fees is particularly frustrating 
for attorneys as they do not control the 
number of pages being recorded and thus 
we are working to eliminate this issue 
moving forward.  

RELANC believes uniform, 
predictable fees would help our 
membership and to that end we will 
continue to advocate for the proposal 
detailed above and/or other similar, 
beneficial solutions. If you believe this 
proposal and effort would help you, 
please contact your Register of Deeds and 
your State House Representative and 
State Senator and ask them to support the 
movement for uniform recording fees 

here in North Carolina. 

Legislative Movement Towards "Predictable" Recording Fees 

Kimberly Rosenberg, Attorneys Title 



Operations, Membership & Resource 

Development Committee 

Chairperson: Dan Terry, The Terry Law Firm, Charlotte 

Communications Committee 
 

Chairperson: Mike Gorenflo 
Sandhills Law Group 

Strategic Planning &  
Public Policy 
Committee 

Chairperson: Ben Kuhn 

Ragsdale Liggett, Raleigh 

Members: 11 

This committee identifies recruitment opportunities and member benefits in 

order to strengthen the membership ranks of the organization.  

The communications committee of RELANC is quite 

active. Members provide quarterly newsletter content, both 

original and reproduced, as well as recruit authors for 

content and maintain a speaker list. Other members 

recommend and assist with mass email campaigns as well as 

develop any print or advertising materials for events. 

Further, members develop web content reflecting the 

mission statement, vision, and goals of RELANC.  

This committee watches for 
any legislative matters which 
may impact our real estate 
attorney members and their 
property owner clients. These 
include any possible changes 
to foreclosure and eminent 
domain statutes, as well as 
changes to the S.A.F.E. Act. 
We also monitor changes to 
the Assumed Name 
Certificates and Removal of 
names from public registry. In 
addition, we track and 
participate in discussions 
regarding the high profile 
matter concerning 
LegalZoom.com, Inc.  and its 
proposed unauthorized 
practice of law in the state of 
North Carolina. See pages 1, 
4, and 6 of this newsletter for 
additional evidence of this 

committee’s activity.  

What the SP3C does: 

Membership Recruitment Opportunities 

 

• RPS Annual Meeting Sponsorship 

• Best Practices Boot Camp Webinar Co-Sponsorship 
 

Member Benefits/Enhancements 
 

• Referral Network /Public Referrals 

• CLE at Meetings  

• Legislative Updates 

Member Engagement & Committees 
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Is Renewable Energy Good for North Carolina? 
Benjamin R. Kuhn, Chair, Strategic Planning & Public Policy Committee 

 Personally, I think renewable energy and 

alternative sources of energy other than coal and other 

more harmful sources of energy generation are a good 

thing.  Dependency on only fossil fuels can only last so 

long, and the harm done to the environment from 

extraction and other industry practices are well known.  

For many rural farmers with lagging crop yields and 

property values, selling or leasing acreage for solar 

farm or other renewable energy development can make 

a big difference.  Why should North Carolina property 

owners not be free to make productive use of their 

property so long as the use is permitted by local zoning 

and other reasonable land use controls? 

 

  Solar farms, wind farms, and other renewable 

energy sources have been hot across North Carolina for 

the past decade.  The industry has been fast developing, 

despite the NC legislature’s recent termination of tax 

credits for qualifying solar farm developments.  Indeed, 

NC was recently ranked third in the nation in new solar 

power operations behind only California and Arizona . 

. . and that was AFTER the NC legislature took away 

tax credits that have helped grow an industry that 

almost did not exist in any significant form just 10 

years ago. 

 

 But, powerful energy interests appear to be 

fighting back to keep the up-start industry in check.  

More than that, they appear to have their finger on the 

trigger by the looks of a recent bill introduced in the 

North Carolina legislature by Senators Andrew Brock 

and Bill Cook.  

 

 Senate Bill 843 titled “Renewable Energy 

Property Protection” was filed on May 10th, and then 

on May 11th the bill passed first reading and was 

referred to the NC Senate’s Rules and Operations 

Committee.  A copy of the bill can be viewed by 

clicking on the following web-link: 

http://www.ncleg.net/gascripts/BillLookUp/BillLookUp

.pl?Session=2015&BillID=S843.  Keep an eye on this 

bill. 

 

Public Policy / Legislative Update >>> 

  Senate Bill 843 is pretty amazing in what it 

attempts to do to (i) the value of rural real estate that 

can be used for solar farms, (ii) rural property owners 

who stand to lose significant value in their land, and 

(iii) solar farm developers who are bringing renewable 

sources of energy to communities across this State 

including many good jobs.  In essence, Senate Bill 843 

is the “Renewable Energy Property Destruction” bill 

because it will kill the renewable energy industry in 

this State along with thousands of good-paying NC 

jobs.  It also threatens the private property rights of 

landowners across this state who have already suffered 

declining property values from their agricultural 

operations as compared to years past.  Making such 

land even less useful for other purposes (i.e., solar, 

wind, or other renewable energy generation) is bad 

policy for NC and will harm North Carolina citizens. 

 

 In short, the bill seeks to subject solar, wind, 

and other renewable resources of energy (except for 

biomass resources) to the onerous state permitting 

process that is currently in place for wind, while adding 

unnecessary and overly burdensome setbacks, bonding 

and other financial security, and decommissioning 

requirements.  When the onion is peeled back, it is 

revealed that the real purpose of the bill is to kill any 

effort to construct or finance solar farm development in 

this State in the future.  

 

  The most egregious parts of the bill, in addition 

to the provisions that would create an extremely 

onerous and time-consuming permitting process that 

few if any would ever endure to continue bringing solar 

energy generation to our citizens, are on pages 8-10 and 

include: 

  

1.      New G.S. 143-215-127(a) requiring any solar 

farm (which meets the definition of a “renewable 

energy facility” as defined in the bill) to be located on 

property that is at least 3 square miles in area (which is 

over 1,900 acres) so as to ensure it meets the set-back 

requirement that the solar farm facility be located at 

least “one and one-half miles from the property line of 
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Renewable Energy, continued from previous page 

 
any adjacent parcels.”  For perspective, solar farms are often sited on property in rural areas that are from 30-100 acres 

in size (even smaller in more urban areas).  The cost of acquiring the extra 1,800 acres for a normal scale solar farm will 

dry up solar farm development/financing, and diminish the value of land that is zoned or able to be developed for solar 

farm use in the future.  Solar farms in urban areas, and perhaps all but the most remote stretches of NC, will be legally 

impossible with a 1.5 mile set-back requirement.  

  

2.      New G.S. 143-215.128 requires a permit holder for a solar farm facility to provide a bond secured with sufficient 

surety in an amount not less than 15% of the assessed value of the real property and installed solar farm equipment 

located thereon to ensure funds are available for decommissioning and reclamation costs in the future.  Walmart and 

other Big Boxes are not required to provide such financial assurances for their closed stores.  With medium sized solar 

farms having as much as $50-60 million of equipment located on the property the cost of the bond (or other security), if 

it is even available, will be exorbitantly expensive.  

  

3.      Last and perhaps most eye-opening, the proposed bill creates far-ranging liability for anyone who would dare to 

enter into the renewable energy business in this State.  Proposed G.S. 1430215.129 makes any person owning, 

operating, or controlling a solar farm (or any other renewable energy facility) strictly liable, without regard to fault for 

damages to persons or property (public or private) caused by the construction, maintenance, operation, 

decommissioning, disassembly, or demolition of that facility.  If that is not harsh enough, a private cause of action is 

also provided against any one or more of the individual persons having control over the solar farm or renewable energy 

facility that caused or contributed to the damages.  

  

 What happened to Duke Power and its executives when their actions caused one of the largest coal ash spills in 

U.S. history after the Dan River Coal Ash Spill?  Not much, really.  In February 2016 the State of North Carolina, led 

by former Duke Power executive and current Governor Pat McCrory, assessed the company about $6.8 million in fines.  

The collapse of the storm water pipe and the spill itself accounted for only $1.8 million in fines, while another $3.1 

million was for environmental violations linked to years of leaks from the ash ponds into a second storm water pipe that 

ran into the Dan River.  The remainder of the fine was for Duke not properly maintaining the plant site to minimize the 

risk of a spill. The U.S. Environmental Protection Agency (EPA) also entered into a $3 million cleanup agreement with 

Duke Energy to address the February 2014 coal ash spill into the Dan River.  These amounts are pocket change for a 

company like Duke Power with over $3 billion in net income in 2015.  Plenty of money left for lobbyists, and not one 

Duke Power executive faced any personal liability or financial jeopardy because of the actions of the company which 

caused harm to thousands of North Carolinians in the wake of the Dan River coal ash spill. 

 

  Apparently, termination of tax credits that previously spurred significant renewable energy development by 

new entrants in NC in years past was just not enough to kill an otherwise fledgling industry which has created jobs for 

hundreds if not thousands of North Carolinians.  Now, two NC Senators (Andrew Brock representing Davie, Iredell and 

Rowan counties and also running for the new 13thCongressional Seat, and Bill Cook representing numerous counties on 

the Outer/Inner Banks and a retired energy company executive) have introduced legislation that seeks to drive a spike 

into the beating heart of the renewable energy industry in NC.  Senators Brock and Cook each currently serve as the two 

Co-Chairs of the powerful Agriculture/Environment/Natural Resources Committee, and the Appropriations on Natural 

and Economic Resources Committee.  Obviously, these two Senate committees would have something to say about the 

proposed Senate Bill 843.  Keep an eye on if and when this bill is referred to either of those two Senate committees. 

 

  RELANC and other trade groups need to fight for NC consumers and citizens and oppose legislation such as 

Senate Bill 843 which aims to kill a thriving industry that just happens to compete with a very large corporate citizen 

that is also located in North Carolina.  Senate Bill 843 is bad policy and bad for North Carolina citizens and property 

owners! 
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10 Reasons Why Secondary Market Is Rejecting Purchase of TRID Loans 

From The American Land Title Association (ALTA) 
While there are reports that the TILA-RESPA 

Integrated Disclosures (TRID) are making it longer to close 
mortgages, there may be a larger problem growing with investors 
on the secondary market refusing to purchase loans because of 
potential compliance issues. 

In December, Moody’s reported that several third-party 
firms found TRID violations in more than 90 percent of the loans 
that were audited. Moody’s said that many of the violations were 
“technical” in nature, which included the need to use the same 
spelling convention or the absence of a required hyphen. Fannie 
Mae, Freddie Mac and the Federal Housing Administration have 
given lenders a grace period for technical compliance with 
TRID. 

While there's reprieve from the GSEs and FHA, there’s 

alternative Closing Disclosure. The CFPB’s Office of Regulations 
stated in a webinar that if the alternative Closing Disclosure is 
used, there is no place to show subordinate financing, and there is 
no requirement to do so. Essentially, each transaction will have its 
own cash to close. The settlement agent will need to figure out the 
“master” cash to close.  

Closing Disclosure: The title company’s “file number” 

is not being included on page one of the disclosure. The file 
number is the settlement agent’s file number “for identification 
purposes." There is not a lot of guidance about this number. The 
commentary only states that it "may contain any alpha-numeric 
characters and need not be limited to numbers.” So, basically, title 
and settlement agents could use any number they assign to the file 
in their own system to identify it, which can contain letters and 

listed on the Loan Estimate and the Closing Disclosure should be 
the date that the respective document was issued. This is the date 
the disclosure was mailed or delivered to the consumer. This date 
will not change based on the delivery method. Thus, whether a 
disclosure was hand delivered to the consumer on January 14 or 
placed in the mail on January 14, the issue date would be January 
14. The point here is that once a Closing Disclosure is issued, a 
Loan Estimate can't be issued to udpate tolerance. When the 
documents have the same issue date, it's impossible to determine 
which was issued and received by the consumer first. 

Closing Disclosure: Title fees are not being disclosed 

in the proper format, which should be “Title – Description” (i.e. 
“Title – Settlement Agent Fee”). There have even been some 
issues with not having a space in between “Title” and the 
hyphen. The regulatory text has a space in between “Title” and 
the hyphen, so keep that in mind. 

Closing Disclosure: All contact information is not 

included on Page 5 (i.e. real estate agent/broker’s license 
number is missing). Keep in mind that if the contact person (the 
individual, not the entity) is not required to have a License ID, 
you can leave that cell blank. Also, remember, that you should 
be using the License ID cell for your licenses, not the NMLS ID 
cell.  NMLS ID numbers are typically only obtained by lenders 
and brokers, so you typically should not have a reason to put 
your license number in the NMLS ID cells.  

  The Closing Disclosure on refinances does not allow a 

place to show subordinate financing. This is correct for the 

determine who will prepare this document so you can ensure you 
meet your obligations. Many lenders have reported that the 
settlement agents they deal with are not providing the seller’s 
Closing Disclosure or instead are providing an alternate 
settlement statement. The rule states that an alternate settlement 
statement cannot be used in place of the seller’s Closing 
Disclosure.    

Disclosure of Simultaneous Issued Policies: Lenders 
are reporting that settlement agents do not understand the 
simultaneous issuance rules, and they are getting estimates that do 
not comply. 
Optional designation: The "(optional)" designation is not being 
used correctly. Some lenders are using “(optional)” for separate 
insurance, warranty and guarantee, or event-coverage products 
disclosed under the “Other” category, such as credit life 
insurance, debt suspension coverage, debt cancellation coverage, 
home warranties and similar products.   
Closing Disclosure and Loan Estimate Fee Names: The fee names 
essentially should be the same between the Loan Estimate and 
Closing Disclosure. However, the title/settlement agent may 
change fee names—based on changed circumstance—if it was not 
the title/settlement agent that provided the original fees on the 
Loan Estimate. If the title/settlement agent provided the fee 
estimates for the Loan Estimate, the same fee names should be 
used on the Closing Disclosure. 

 

fear that some lenders could get stuck with loans if 
investors refuse to buy them, causing potential 
liquidity problems, especially for independent 
mortgage banks. According to Inside Mortgage 
Finance, a major investor has been rejecting 90 
percent of mortgages being offered to them by 
correspondent originators because of TRID errors. 

Many compliance issues appear to be 
items that should be easily corrected through 
industry education and correcting software 
systems. Marx Sterbcow, managing attorney of 
The Sterbcow Law Group, and Rich Horn, 
founding attorney of Rich Horn Legal, compiled 
the following 10 reasons why investors are 
rejecting loans:  

Loan Estimate and Closing Disclosure 

are being issued with the same date. The date 

numbers.   

Lender/Bank sent the loan file to the investor with 

a copy of an executed third-party authorization to 
release non-public personal information form giving 
the Realtor access to the borrower’s Closing 
Disclosure. 

Provide the seller’s Closing Disclosure: In 
sale transactions, the rule places the responsibility on 
the settlement agent to provide the seller with a 
Closing Disclosure. However, the rule also 
recognizes that in some instances the settlement 
agent may meet this obligation by either providing 
the seller with a seller-only Closing Disclosure or a 
combined buyer/seller Closing Disclosure. This can 
be done by either the lender or the settlement agent 
depending on the agreement between those parties. 
You should collaborate with your lender partners to 

Jeremy Yohe 



 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 

What is RELANC? 

The Real Estate Lawyers Association of North Carolina, Inc. (RELANC) is committed to engaging in energetic 
advocacy on behalf of real estate attorneys and our consumer clients in the State of North Carolina. RELANC is an 
association comprised of real estate closing attorneys, short sale and REO attorneys, title counselors, and litigators. 
Members come from all over the state of North Carolina to share a common vision focused on defending, developing and 
defining ethical and viable real estate business practices. RELANC is first and foremost committed to defending 
consumers who purchase real property in North Carolina. Our focus includes research, educational activities, and 
promotional and advertising campaigns to combat, prevent, and seek compensation from persons or entities which engage 
in practices harmful to North Carolina property owners. Additionally, RELANC provides continuing legal education and 
up to date information regarding relevant, immediate changes to the industry and its practitioners, through its co-
sponsorship of the NC Closing Attorney Best Practices Task Force Boot Camp Webinar Series as well as regional 
meetings held throughout the state.  

What is the Urgency?  

RELANC was established in part to seek authoritative guidance for real estate professionals across the state as to 
whether handling a real estate closing involves the practice of law and the exercise of legal judgment requiring licensure 
by the State Bar to perform such services on behalf of third-party consumers. This also anticipates potential entry into the 
North Carolina market by vendors of online forms, such as Legal Zoom.com, Inc It is our firm position based on existing 
law and decades of practice that all aspects of a real estate closing in the State of North Carolina must be performed or 

supervised by a licensed North Carolina attorney. In recent history, there has been significant confusion about who or 
what sorts of entities may manage a closing involving real property located in North Carolina. This has led to numerous 
instances of Unauthorized Practice of Law (UPL). Often, when illegal UPL is discovered in this context, it is because the 
person or entity engaging in UPL has done something wrong or their actions have caused damage to a consumer who 
seeks legal advice and counsel about their real estate transaction. 

RELANC’s over 275 members include attorneys from across North Carolina, as well as from numerous 

independently owned title agencies, North Carolina based and national title underwriters. 45 of these individual 

members serve on the three committees and on the board of directors. Without their membership and active 

participation, RELANC’s work would not be possible.  

How YOU Can Help 

Advocacy, especially good advocacy, costs money. RELANC is active at all levels of policy-making as it affects 
our consumer-clients and the manner in which their interests in real estate are transacted and handled.  Now, more than 
ever, RELANC needs your support, experience and dedication. Please visit www.relanc.com to learn more and to join this 
vibrant team of professionals who continuously strive to foster better standards and practices for how real estate 
professionals transact business within North Carolina.  

Membership 

Membership in RELANC is $200 per year. Additional attorneys from within the same firm may join for $100. 
Dues payments may be made online, in person at an event, or via check payable to RELANC and sent to the address on 
the back of this brochure.  Please click over to the web site, to find out more and join!  

 

JOIN AT www.relanc.com 
About Your RELANC Newsletter: The newsletter is intended to serve several purposes for our members: First, it will 

feature original content from and about RELANC members, including member profiles and information about member benefits.  
Second, it will provide legislative updates, as strategic communication with our lobbyist and his contacts allows. Third, many of you 
receive the newsletters of just one or two of the title companies serving our industry. In this model, a lot of great articles don’t make it 
to a lot of the attorneys who need the information. Therefore, we intend to republish articles from a variety of different newsletters each 
quarter in hopes of broadcasting that information to a wider audience. Credit will be given to each source. Voluntary submissions are 

welcome.  
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What’s In A Name . . . 
By Jonathan W. Biggs, J.D. 
Vice President – Director of Risk Management & Education 
Investors Title Insurance Company 

 In the opening scene of Act II 
of William Shakespeare’s immortal 
play, Romeo and Juliet, Juliet 
wonders out her balcony window, “O 
Romeo, Romeo! Wherefore art thou 
Romeo?” and begs Romeo to deny his 
father and refuse his family name.  
For Juliet, names are not important 
when true love hangs in the balance.  
She offers to do the same so that they 
can be together.  “What's in a name? . 
. . that which we call a rose; By any 
other name would smell as sweet;”  
Unfortunately, Juliet is speaking from 
the heart and not from the Register of 
Deeds Office.  While I am sure that 
you were aware of who Romeo & 
Juliet are, did you remember their last 
names?  (Montague and Capulet, 
respectively). Had Shakespeare had to 
do a title search, he probably would 
have given them the Greek names 
“Pyramus and Thisbe,” from the 
Greek tragedy upon which his play is 
based.  Whether he used English 
names or Greek names, Shakespeare 
would have at least given them middle 
names if he were handling their real 
estate transaction. 
 
 A great deal is in a person’s 
name.  Not everyone can have a name 
as iconic as Romeo or Juliet.  
Sometimes the actual name is lost in 
years of anecdotal use.  Have you ever 
heard the expression that “Your name 
will be turned to Mudd.” I often 
thought that referred to the substance 
that my mother made me scrape off 
my feet before entering the house.  In 
reality, it refers to Dr. Samuel 
Alexander Mudd, whose name was 
derided when he aided John Wilkes 
Booth with his broken leg on the night 
Booth killed Lincoln.  (Luckily, 
Mudd’s mother gave him a middle 

Topic of Interest >>> 

name to distinguish him from all of 
the other Mudds.) 
 
 So maybe Juliet was correct, 
it may be more important who you are 
than what you are called.  “Sticks and 
stones, right?”  The truth is that both 
are important in every single real 
estate title that you examine today.   
Many claims are due to an error in the 
name of the grantor or the grantee.  
Sometimes, the notary gets it wrong.  
Sometimes, the drafter gets it wrong.  
Sometimes, even the signatory gets 
his/her own name wrong.   
 
 The trouble originally stems 
from the fact that we like to name 
things after ourselves.  Ever heard of 
Trump Tower, Duke University, Colt 
45 or even Ferris Wheel?  All named 
after the creator or benefactor.  In 
Romeo and Juliet, every character is 
referred to by only their first name.  
Shakespeare made their names 
unique.  This strategy may work for a 
handful of characters on stage, but is 
quite different when trying to account 
for 7 billion people on the earth.  We 
cannot even do it within one family.  
In that we are not as creative as 
Shakespeare, we often do not look any 
further than our own driver’s license 
to name our children.  For example, 
William Jones: You will remember 
him, he is Billy’s dad and Willie’s 
granddad.  William, his friends call 
him Will, also has a father named Bill.  
At the family reunion it is always 
clear who is Will, who is Bill, who is 
Billy, and who is Willie.  However, at 
the register of deeds it is quite a 
different story.  They are all William 
Robert Jones.  The name “Robert” 
could have its own issues and do not 
get me started on the name Jones.  In 

the picture taken at the family 
reunion, you can easily discern who is 
Sr., who is Jr., who is the III and who 
is the IV.  However, the picture from 
the family reunion is not indexed in 
the registry for the county to assist 
you in the proper examination of title.  
 Take it one step further.  Bill 
has stated that he would never be 
called “Senior.”  Will, who hated 
being called “Junior” and changed his 
name from “Bill, Jr.” or “Little Bill” 
to Will, has a fancy for the name 
“Senior.”  Even though he is the 
“Junior,” he may go back to being 
called “Bill” and add the “Senior” as a 
tribute to his father.  This would make 
Billy a “Junior,” when his is really a 
“Third.”  
 
 Stop them before they have 
any more male children.  You see the 
problem when it comes to determining 
who owns Blackacre, who lives on 
Blackacre and who might inherit 
Blackacre in the next few years and 
who might inherit it 30 years from 
now. 
 
 It should be so much easier on 
the female side of the family tree, as 
they are less likely to name children 
after themselves.  Will Jones married 
Katharine McClain.  Remember, that 
there are only about 10 different ways 
to spell Katherine, and all need to be 
checked (did you notice, I changed it 
right there).  I forget, did she start it 
with a “C” or a “K.”  Could have been 
Catherine, maybe Catharine or even 
Cathryn.  I think it was a “K.”  
Remember, that Kathryn went through 
many phases in her life where she 
went by different names as well, from 
Kathy to Kat and from Katie to Kate.  
Her middle name is Elizabeth, so she 
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tried everything from Bitsy to Katie-Beth also.  Roll call 
was an adventure the first day of school every year.   
 
 The maiden name is always an issue too, 
especially when it is something like Smith.  Your next 
problem is that she used to be married to Charles “Chuck” 
McClain.  Katharine hates him now, and his new 
girlfriend that has him calling himself “Chaz.”  If 
Katharine ever has to sign her former married name, she 
misspells it on purpose; to wit:  MacLean, McLean, 
McLain, MacLain, MacClain . . .  really it is a dealer’s 
choice what she will come up with next.  She, in fact, 
calls him “Charlie” because it is neither “Chuck” (the 
man she married) nor “Chaz” (the man that left her) and 
he hates “Charlie.”  She hates him and really believes that 
his name is Mudd.  While she loves her new husband, she 
is certain that he is no Will Shakespeare. 
 
 For all of the trouble that Will and Katharine can 
cause, it seems routine when trying to determine if 
“Chris” is short for “Christopher” or “Christine” and 
whether “Pat” is short for “Patricia” or “Patrick.”  At the 
end of the day, you are hoping for a name like Romeo, 
Juliette or even Rose.  Wait, was that Pete Rose or Rosie 
O‘Donnell? 
 
 We are a melting pot and we should have names 
from all the cultures of the world.  However, I found 
myself wondering why we could not have individual 
names like the characters in “Romeo and Juliet” or the 
players on the Greek national soccer team in the recent 
world cup, like Sokratis Papastathopoulos or Lazaros 
Christodoulopoulos.  If one of them immigrated to the 
US, he would probably change his name to Jim – not 
James – Jim, to make it easier for us.  As someone who 
has to examine titles, I would rather he leave it alone.  
However, as Juliet wondered aloud, “Wouldn’t a 
Triantáfyllo (Greek word for rose) by any other name still 
smell as sweet.” 
 
 Just give me a number and be done with it.  Oh 
right, everyone already has a social security number.  
However, that is Non-Public Personal Information that we 
must keep it secret and could never put on a document 
recorded in the public registry.  (For more on Non-Public 
Personal Information, please see our series on the 
Consumer Financial Protection Bureau and the ALTA 
Best Practices.) 
 
 So, let’s assume that you have the correct name 
and have enough supporting documentation to know that 
it is really Will (aka William Robert Jones, Jr.) who is 
married to Katharine (aka Katharine Elizabeth Smith 
McClain Jones).  (Unfortunately, it is not 
Christodoulopoulos.)  The next phase of the getting the 

name correct is almost as treacherous, and not any less 
important. 
 
 You prepare the documents for execution by 
William Robert Jones, Jr. and his wife Katharine 
Elizabeth Smith McClain Jones.  You and your staff 
painstakingly insure that the name in the granting clause 
matches the signature line and that matches the notary 
acknowledgement.   
 
 Well, first of all Katharine is not going to sign 
“his” name on anything that she does not have to, so 
“McClain” has got to go.  However, she acquired the 
property when she was married to the wayward “Chaz” 
and you are trying to provide clear evidence in the chain 
of title that this is the same woman.  So having prepared 
the documents and reaching an impasse, you change the 
documents (in all three places, granting, signature and 
acknowledgement) to accommodate Mrs. Jones.  Her 
name will appear as Katharine Elizabeth Smith Jones (fka 
Katharine Elizabeth Smith McClain).  When these 
documents are re-prepared, you find out that this is not 
satisfactory to her either.  She has not used the name 
Elizabeth since her first marriage to “that man” and does 
not intend to start using it now.  Never mind that she 
acquired title to the subject property with the middle 
name Elizabeth.  So while smiling and putting more paper 
in your printer, you re-prepare the documents so that her 
name will appear Katharine Smith Jones (fka Katharine 
Smith McClain, fka Katharine Elizabeth Smith).  Right 
now you are wondering if there is enough room on the 
documents for Kat and Katie-Beth, but alas she is 
satisfied with the third version of the documents.  
 
 For the fun of it, let’s make Will and Katharine 
the sellers in the transaction.  You agree to give their deed 
and other supporting documents to their realtor who will 
pursue the execution, to make it “easier on your office.”  
Will and Katharine do not intend to attend closing, in fact, 
they will be vacationing in Greece when the closing 
occurs.  Everything should be easier, because their realtor 
just got her notary commission on Monday and she can 
make the execution happen quickly.  So, you leave the 
documents at your front desk for the realtor to pick up. 
In spite of repeated requests by your office to review the 
executed documents in advance of closing, the executed 
deed and supporting documents do not appear at your 
office until closing.  You have a conference room full of 
purchasers, realtors, mortgage brokers and purchasers’ 
children.  As you review the documents executed by the 
vacationing and unreachable Will and Katharine, you first 
go to check to make sure that Katharine’s signature is 
correct.  It had been such an issue before closing.  Great, 
no problems with her name!  What you may or may not 
notice is that Will did not sign William Robert Jones, Jr., 
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as instructed in spite of the fact that it appears on the 
document three times and there were three previous 
versions of the document circulated.  He signed the 
documents “W. R. Jones.”  Could he not at least 
scribble his name so that it was illegible?!?  He is 
halfway around the world on a beach preemptively 
spending the money from the “would be” sale of his 
home.  Now we are back to the Bill, Will, Billy, Willie 
confusion and you are at risk of your name being 
Mudd.  Despite your best efforts, the involvement of 
well-meaning people outside of your office can still 
trip you.  (Tip:  Assume anything done outside your 
office is done incorrectly.) 
 
 If only Juliet were here, the name might not 
matter as much as who the person really is.  The truth 
is that both matter – a lot.  As the professional 
performing the title examination, you are responsible 
for knowing both – whether they are your client or 
not.   Of the claims filed in 2013, far more than you 
would think, involved the names of either the grantor 
or the grantee on a document that affected title.  Think 
about it this way, (1) How may documents in your 
average closing? (2) How many of them identify 
individuals by name?; and (3) How many closings do 
you do in a year?  It is only a matter of time, before 
the odds catch up with you, unless you are careful.  
We have not even discussed what could happen if you 
prepare a document that conveys the property to a 
non-existent person, which would be an entirely 
different Shakespearean or maybe Greek tragedy. 
 
 Romeo and Juliet, only needed one name to be 
undeniably remembered throughout history.  Had they 
lived, we can only hope that they would not have 
named their first born Romeo, Jr..  I hope that they 
would have named their children something unique or 
Greek – or both.  Something like “Triantáfyllo” (the 
Greek word for Rose).  By any other name it would 
smell as sweet and better yet, I do not believe that 
there are two Triantáfyllo Capulet Montagues of 

record in my Register of Deeds. 

How to Get Involved with RELANC 
A Call to Participate, Advocate, and Create – Get Involved! 

Written by Ben Kuhn 

 As a member of RELANC, you are what makes it tick.  

Without you, without all of us, RELANC does nothing. 

 
Having been present at RELANC’s formation 

almost 6 years ago, this organization has come a long way 
towards serving the function outlined in foundation meetings 
held in Charlotte in 2010.  We now have hundreds of 
members. We have been active on many matters of concern 
to our members before the NC legislature, the State Bar, and 
worked with numerous stakeholders in developing policies 
which protect NC consumers, their property, and the 
interests of our State.  We have annual meetings.  Our Board 
is very active, due in large part to the excellent work of our 
Executive Director, Bonnie Biggs.  And of course, we have 
a Newsletter! What RELANC needs most right now is your 

time, support, and participation.  RELANC has numerous 
committees which work actively to further the 
organization’s mission.  I currently chair the Strategic 
Planning and Policy Committee.  But, I will not do it for 
much longer and we need members to start chipping in and 
take leadership roles in connection with policy development 
and direction for RELANC.  

There is a great outline of the major member-
populated committees on page 5 of this newsletter. One 
committee not outlined on that page is Finance. This of 
course is about money, which we all know makes the world 
go around.  Guess what?  It makes RELANC go around too.  
Sal Balsamo has chaired the Finance Committee since 
RELANC’s birth and without his oversight and guidance 
with respect to RELANC’s finances, we would be in big 
trouble.  But, Sal needs help. So, what can you do?  If you 

are not an existing RELANC member, you should join 

right now!  To do so, contact Bonnie Biggs, RELANC’s 
Executive Director, by emailing her at 
bonniebiggs@relanc.com .  Ask her to sign you up for a 
Committee assignment. 

If you are a current RELANC member, reach out to 
me, to Bonnie Biggs (bonniebiggs@relanc.com ), and to our 
other committee chairs and ask how you can be involved 
and participate.  Sal Balsamo chairs the finance committee 
and can be reached at sal@barristerstitle.com .  The 
Operations Committee is chaired by Dan Terry 
(dan@theterrylawoffice.com), and Communications is 
chaired by Mike Gorenflo (mike@sandhillslawgroup.com). 
Yours truly currently chairs the Strategic Planning 
Committee (but not forever) and I can be reached at 
bkuhn@rl-law.com .  

In conclusion, we have to get others who have seen 
and understand the value of RELANC to help with its 
administration and work.  You can do it, and we need your 
help.  It’s the only way RELANC will continue the vitality 
we have sustained thus far, and ensure that this organization 

grows even larger and stronger for the future. 
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Special Use Ad Valorem Tax Valuation  
for Developers 
By Chris Burti 
Vice President and Senior Legal Counsel, Statewide Title, Inc. 

The 2015 Legislative session 
produced a bill that exempts the 
increase in value of real property held 
for sale by a builder from property 
tax, to the extent the increase is 
attributable to subdivision or 
improvements by the builder and will 
be of interest to all who advise 
developers and builders and those 
handling closings on new 
construction. Session Law 2015-223 
provides that residential and 
commercial real property as defined 
and held for sale by a builder is 
designated a special class of property 
under authority of Article V, Sec.2(2) 
of the North Carolina Constitution. 
The builder must apply for the 
available exclusion annually. In 
appraising eligible property, the tax 
assessor shall specify what portion of 
the value is an increase “attributable 
to subdivision or other improvement 
by the builder." 

Residential property is defined as 
“real property that is intended to be 
sold and used as an individual's 
residence immediately or after 
construction of a residence, and the 
term excludes property that is either 
occupied by a tenant or used for 
commercial purposes such as 
residences shown to prospective 
buyers as models.” It remains exempt 
as long as the builder continues to 
hold the property for sale, but no more 
than three years from the time it was 
first subject to being listed for taxation 
by the builder. 

The bill also deals with 
commercial property which is broadly 
defined. The exclusion for 
commercial ends at the earlier of the 
following: 

(1)  Five years from the time the 
improved property was first subject to 

Topic of Interest >>> 

being listed for taxation by the builder. 
(2) Issuance of a building permit. 
(3)  Sale of the property. 
 
The provisions of the act are 

effective for taxes imposed for taxable 
years beginning July 1, 2016, and apply 
to the subdivision of or improvements 
made on or after July 1, 2015.  

Closing attorneys must be aware 
that here are unexpected results that may 
occur when qualifying properties are 
transferred between January 1 and July 
1 of a tax year. The issue of concern for 
attorneys that will most likely arise is in 
relation to N.C.G.S. 105-285(d). that 
provision requires that when real 
property that is exempt on January 1 is 
transferred before July 1, it shall be 
listed for taxation by the transferee as of 
the date of acquisition, appraised at its 
true value as of January 1 and taxed for 
the fiscal year that begins on July 1.  

To illustrate: A builder owns a lot, 
constructs a new home on it and lists it 
for sale. The builder makes application 
for the exemption, the application is 
approved and the value of the 
improvement is exempt from taxation. 
The builder then sells the house and lot 
to a purchaser on March 1st which 
immediately disqualifies the exemption. 
The exempted value becomes taxable to 
the purchaser for the current tax year 
and they will receive a bill based on the 
full taxable value of the property in 
early July. 

There are certain limitations of the 
program that are significant with respect 
to residential rental property and 
commercial real property. The statute 
defines residential real property as 
property that is intended to be sold and 
used as an individual's residence 
immediately or after construction is 
complete. Homes built for rental 
purposes do not qualify under the 

statute. 
Commercial properties can also 

qualify for this program. However, the 
builder can benefit only from 
exemption of the value increase from 
land subdivision infrastructure and 
non-building improvements. Once a 
building permit is issued the property 
is disqualified.  

If a closing attorney is preparing a 
closing in which the seller may be a 
builder or developer, we recommend 
contacting the applicable tax office to 
determine if the property involved has 
qualified for the Builder’s Inventory 
Exemption. 

The full text of the legislation 
follows: 

 
SESSION LAW 2015-223 
HOUSE BILL 168 

 
SECTION 1. 
G.S.105-273(3a) is reenacted and 
reads as rewritten: 

"(3a)" Builder "means a taxpayer 
licensed as a general contractor under 
G.S.87-1 and engaged in the business 
of buying real property, making 
improvements to it, and then reselling 
it." 

 
SECTION 2. 
Article 12 of Chapter 105 of the 
General Statutes is amended by 
adding a new section to read: 

"§105-277.02. Certain real 
property held for sale classified for 
taxation at reduced valuation. 

(a) Residential Real Property. – 
Residential real property held for sale 
by a builder is designated a special 
class of property under authority of 
Article V, Sec.2(2) of the North 
Carolina Constitution. For purposes of 
this subsection, "residential real 
property" is real property that is 
intended to be sold and used as an 
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individual's residence immediately or after construction of a residence, and the term excludes property that is either 
occupied by a tenant or used for commercial purposes such as residences shown to prospective buyers as models. Any 
increase in value of this classified property attributable to subdivision of, improvements other than buildings, or the 
construction of either a new single-family residence or a duplex on the property by the builder is excluded from taxation 
under this Subchapter as long as the builder continues to hold the property for sale. In no event shall this exclusion 
extend for more than three years from the time the improved property was first subject to being listed for taxation by the 
builder. 

(b) Commercial Property. – Commercial real property held for sale by a builder is designated a special class of 
property under authority of Article V, Sec. 2(2) of the North Carolina Constitution. For purposes of this subsection,  

"commercial real property" is real property that is intended to be sold and used for commercial purposes 
immediately or after improvement. Any increase in value of this classified property attributable to subdivision of or other 
improvements made to the property, by the builder, is excluded from taxation under this Subchapter as long as the 
builder continues to hold the property for sale. The exclusion authorized by this subsection ends at the earlier of the 
following: 

(4)  Five years from the time the improved property was first subject to being listed for taxation by the builder. 
(5) Issuance of a building permit. 
(6)  Sale of the property. 
(c) The builder must apply for any exclusion under this section annually as provided in G.S.105-282.1. 
(d) In appraising property classified under this section, the assessor shall specify what portion of the value is an 

increase attributable to subdivision or other improvement by the builder." 
 
SECTION 3. 
This act is effective for taxes imposed for taxable years beginning on  

or after July 1, 2016, and applies to subdivision of or other improvements made on or after July 1, 2015. 

Special Use Tax, continued from previous 

Thank You Again, Annual Meeting Sponsors 
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CFPB Proposes Prohibiting Mandatory Arbitration Clauses  

that Deny Groups of Consumers their Day in Court 

MAY 05, 2016 WASHINGTON, D.C. — Today the Consumer 
Financial Protection Bureau (CFPB) is seeking comments on 
proposed rules that would prohibit mandatory arbitration clauses that 
deny groups of consumers their day in court. Many consumer 
financial products like credit cards and bank accounts have contract 
gotchas that generally prevent consumers from joining together to sue 
their bank or financial company for wrongdoing. These widely used 
clauses leave consumers with no choice but to seek relief on their 
own – usually over small amounts. With this contract gotcha, 
companies can sidestep the legal system, avoid accountability, and 
continue to pursue profitable practices that may violate the law and 
harm countless consumers. The CFPB’s proposal is designed to 
protect consumers’ right to pursue justice and relief, and deter 
companies from violating the law. 

“Signing up for a credit card or opening a bank account can 
often mean signing away your right to take the company to court if 
things go wrong,” said CFPB Director Richard Cordray. “Many 
banks and financial companies avoid accountability by putting 
arbitration clauses in their contracts that block groups of their 
customers from suing them. Our proposal seeks comment on whether 
to ban this contract gotcha that effectively denies groups of 
consumers the right to seek justice and relief for wrongdoing.” 

In recent years, many contracts for consumer financial 
products and services – from bank accounts to credit cards – have 
included mandatory arbitration clauses. They affect hundreds of 
millions of consumer contracts. These clauses typically state that 
either the company or the consumer can require that disputes between 
them be resolved by privately appointed individuals (arbitrators) 
except for cases brought in small claims court. Where these clauses 
exist, either side can generally block lawsuits from proceeding in 
court. These clauses also typically bar consumers from bringing 
group claims through the arbitration process. As a result, no matter 
how many consumers are injured by the same conduct, consumers 
must proceed to resolve their claims individually against the 
company. 

Through the Dodd-Frank Wall Street Reform and Consumer 
Protection Act, Congress required the CFPB to study the use of 
mandatory arbitration clauses in consumer financial markets. 
Congress also gave the Bureau the power to issue regulations that are 
in the public interest, for the protection of consumers, and consistent 
with the study. 

Released in March 2015, the CFPB’s study showed that very 
few consumers ever bring – or think about bringing – individual 
actions against their financial service providers either in court or in 
arbitration. The study found that class actions provide a more 
effective means for consumers to challenge problematic practices by 
these companies. According to the study, class actions succeed in 
bringing hundreds of millions of dollars in relief to millions of 
consumers each year and cause companies to alter their legally 
questionable conduct. The study showed that at least 160 million 
class members were eligible for relief over the five-year period 
studied. Those settlements totaled $2.7 billion in cash, in-kind relief, 
and attorney’s fees and expenses. In addition, these figures do not 

Bureau Seeks Comment on Proposal to Ban a “Contract Gotcha” that 
Prevents Groups of Consumers from Suing Consumer Financial 
Companies 

include the potential value to consumers of class action 
settlements requiring companies to change their behavior. 
However, where mandatory arbitration clauses are in 
place, companies are able to use those clauses to block 
class actions. 

The CFPB proposal is seeking comment on a 
proposal to prohibit companies from putting mandatory 
arbitration clauses in new contracts that prevent class 
action lawsuits. The proposal would open up the legal 
system to consumers so they could file a class action or 
join a class action when someone else files it. Under the 
proposal, companies would still be able to include 
arbitration clauses in their contracts. However, for 
contracts subject to the proposal, the clauses would have to 
say explicitly that they cannot be used to stop consumers 
from being part of a class action in court. The proposal 
would provide the specific language that companies must 
use. 

The proposal would also require companies with 
arbitration clauses to submit to the CFPB claims, awards, 
and certain related materials that are filed in arbitration 
cases. This would allow the Bureau to monitor consumer 
finance arbitrations to ensure that the arbitration process is 
fair for consumers. The Bureau is also considering 
publishing information it would collect in some form so 
the public can monitor the arbitration process as well.  
The benefits to the CFPB proposal would include: 
 
 A day in court for consumers: The proposed rules 
would allow groups of consumers to obtain relief when 
companies skirt the law. Most consumers do not even 
realize when their rights have been violated. Often the 
harm may be too small to make it practical for a single 
consumer to pursue an individual dispute, even when the 
cumulative harm to all affected consumers is significant. 
The CFPB study found that only around 2 percent of 
consumers with credit cards who were surveyed would 
consult an attorney or otherwise pursue legal action as a 
means of resolving a small-dollar dispute. With class 
action lawsuits, consumers have opportunities to obtain 
relief from the legal system that, in practice, they 
otherwise would not receive. 
 Deterrent effect: The proposed rules would 
incentivize companies to comply with the law to avoid 
group lawsuits. Arbitration clauses enable companies to 
avoid being held accountable for their conduct. When 
companies know they can be called to account for their 
misconduct, they are less likely to engage in unlawful 
practices that can harm consumers. Further, public 
attention on the practices of one company can affect or 
influence their business practices and the business 
practices of other companies more broadly. 
 Increased transparency: The proposed rules would 
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 make the individual arbitration process more 
transparent by requiring companies that use 
arbitration clauses to submit any claims filed and 
awards issued in arbitration to the CFPB. The 
Bureau would also collect correspondence from 
arbitration administrators regarding a company’s 
non-payment of arbitration fees and its failure to 
adhere to the arbitration forum’s standards of 
conduct. The collection of these materials would 
enable the CFPB to better understand and 
monitor arbitration. It would also provide insight 
into whether companies are abusing arbitration or 
whether the process itself is fair. 

The proposed rules which the CFPB is 
seeking comment on would apply to most 
consumer financial products and services that the 
CFPB oversees, including those related to the 
core consumer financial markets that involve 
lending money, storing money, and moving or 
exchanging money. Congress already prohibited 
arbitration agreements in the largest market that 
the Bureau oversees – the residential mortgage 
market. 

The public is invited to comment on 
these proposed regulations when they are 
published in the Federal Register. Written 
comments will be carefully considered before 
final regulations are issued. 
The proposal is available at: 

http://www.consumerfinance.gov  

Please join your colleagues listed 

below in supporting the 

educational, advocacy and 

legislative efforts of RELANC.  

 
Chair: Hunter S. Edwards, 
Charlotte  
Vice Chair: Christopher T. Salyer, 
Fayetteville 
Secretary: Ashleigh E. Black, 
Raleigh 
Treasurer: Salvatore Balsamo, 
Charlotte 
 
Past Chair: Alan E. Ferguson, 
Greensboro 
 

Directors:  
James M. Arges, Durham 
Stephen B. Brown, Chapel Hill 
Kimberly R. Coward, Cashiers � 

Michael G. Gorenflo, West End♦ 
Ken Gwynn, Raleigh 
JC Hearne, Wilmington  

Benjamin R. Kuhn, Raleigh♦ 
Robert J. Ramseur, Jr., Raleigh 
L. Holden Reaves, Fayetteville 
Kimberly B. Rosenberg, Raleigh 

Daniel A. Terry, Charlotte♦ 
Michael M. Thompson, Asheville 
 

♦ denotes committee chairs 

� rolled off this spring 

RELANC Leadership 

As the real estate market improves and the further challenges of TRID 

implementation are revealed, it is even more important that we work together to 

insure the success of our clients, North Carolina’s commercial and residential 

property owners.  

thoughts... final 

Bonnie Biggs, Executive Director BonnieBiggs@RELANC.com ♦♦♦♦ 844-RELANC 

http://www.relanc.com  4711 Hope Valley Rd.4F-132, Durham, NC 27707 


