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RELANC
Chairman’s Message
on

Hunter S. Edwards, Womble Carlyle, Charlotte

he North Carolina General
Assembly’s main web site is
www.ncleg.net. The Legislature
is not currently in session, but
you can view 2016 Summaries of
Substantive Legislation from
this link. You may also search
“S843” or other bill numbers, to
find a specific bill.
From the same front page, you
can also load live audio and live
agendas, when the House and
Senate Chambers are convened.

http://www.relanc.com

As the chair of RELANC, I am often asked by real estate
professionals (non-real estate attorneys, brokers, surveyors, investors, etc.)
what RELANC is and what sets it apart from the vast numbers of bar,
professional, and trade associations and organizations. Inevitably, I always
stress that RELANC is an advocacy organization uniquely positioned to
fight for our membership’s best interest. Simply put, RELANC advocates
for its membership in ways that others cannot. Let me give you some just
some recent examples.
One of the biggest wins during this past
legislative session was the passage of a uniform
recording fees bill.
RELANC, especially

Board member Kim Rosenberg, worked
for and achieved passage of a bill that
clarified state-wide recording fees. This is a
huge win for all parties involved in real estate
transactions throughout the State of North Carolina.
Even though we did not get everything we wanted in
this bill, I know those members closing loans subject
to TRID will enjoy a much larger degree of certainty when it comes to
recording fees. This bill passage was a common sense solution to a
real problem our members were experiencing and your Board,
legislative action committee, and our lobbyist Jim Harrell were instrumental
in negotiating the compromises that got this bill passed.
RELANC is also heavily involved in the North Carolina – South
Carolina boundary law legislation. Countless hours and meetings went into
Continued on next page

Chairman’s Message, continued
the real estate portion of this legislation as RELANC recognized early on that this
legislative process will form the baseline for further boundary confirmations with other
states neighboring North Carolina. Several Board members provided valuable insight
to flesh out as many real estate issues as possible in this bill. Again, there are things
that can be improved (see the article in this newsletter for more information), but
without input from RELANC and others (especially NCLTA and Nancy Ferguson in
particular) this bill would have been woefully lacking in substantive real issue
solutions.
Finally, as I am sure you are all aware, HB436 (i.e. the LegalZoom bill) was
passed into law this past legislative session. RELANC did not support or oppose the
final version of the bill; instead, we took a no stance position after several key
provisions were included and/or revised to provide important clarifications that better
protect the citizens of North Carolina and match North Carolina’s “attorney” state
ethos. These provisions include, among other things, clarifications that LegalZoom (or
any other online service provider) are prohibited from abstracting title and from
drafting deeds and contracts. Additionally, the private cause of action for the
unauthorized practice of law was expanded to include the ability to seek injunctive
relief. These are significant provisions going forward and these were not in prior
versions of the bill, including last year’s version. The bill is not perfect (far from it)
and we have real and significant concerns about how this issue will play itself out.
However, RELANC obtained revisions to last year’s version of the bill (including those
items reference above) despite the North Carolina State Bar indicating that no revisions
were possible. RELANC was opposed in its efforts on HB436 by the weight, money,
and influence of LegalZoom, the North Carolina State Bar, and the North Carolina Bar
Association (Note: The NCBA Real Property Section was internally supportive of
RELANC’s mission with respect to HB 436, but it was overruled by the NCBA Board
of Governors that chose to support HB436). Think about that for a minute…Let it sink
it… RELANC was the only entity fighting to protect North Carolina citizens and
advocating on behalf real estate attorneys. So while the bill was not what any of us
wanted, the bill would have been far more destructive and harmful to North Carolina
without RELANC’s persistent efforts.
Ultimately, we think this past legislative session shows what a force RELANC
has become in North Carolina. We continue to conduct ourselves in a respectful
manner that has earned us respect and a seat at the table each time an important real
estate related issue arises in North Carolina. The efficiency within our organization is
outstanding, but to continue to make a difference and advocate on behalf of our
membership we must continue to grow. Dedicating resources to have our own lobbyist
is one of the best decisions RELANC has ever made and growing our membership is
critical to maintaining this key piece of RELANC’s structure. I urge each of you to
please help us spread the word about the good and hard work RELANC is performing
on behalf of its members. Remind folks that we are the one real estate

organization focused on North Carolina topics that has its own
lobbyist and is able to efficiently and effectively respond to the
important legislative and business issues facing our constituency.
There is no other group. The Real Property Section of the North Carolina Bar
Association is a great group that works hard and provides valuable learning tools and
input on pressing topics (including legislative matters), but they are constrained by the
fact that they are part of a larger organization that has many divergent goals that often
negatively impact real estate practitioners. It is how the larger Bar Association is
designed and structured. This past legislative session once again affirmed to me that
RELANC is needed in North Carolina more than ever.

~~ Hunter Edwards
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James A. Harrell, Jr.,
Bode & Harrell, PLLC

Kim Rosenberg,
RELANC Board Member,
Spearheaded the
Statewide
Recording Fee Initiative

2016 Trust Account Checkup
Benjamin Ipock, Title Counsel
For most North Carolina citizens,
Thursday, June 9, 2016 was just a normal
day. There was nothing extraordinary about
it. However, the same cannot be said for
members of the North Carolina State Bar who
maintain trust and fiduciary accounts. This
day brought the long anticipated North
Carolina Supreme Court approval of
proposed amendments to Rule 1.15 of the
Rules of Professional Conduct (RPC). RPC
1.15 governs the safe keeping of entrusted
trusted property and funds and is divided into
four subparts: 1.15‐1 Definitions, 1.15‐2 General Rules,
1.15‐3 Records and Accountings and 1.15‐4 Alternative
Trust Account Management Procedure for Multi‐Member
Firm. The fourth subpart, 1.15‐4, is an entirely new rule
that is “optional” to firms of two or more lawyers.

Whether you know it or not, your obligations
and responsibilities under these rules as an
attorney have changed. In this article, I will point out
the changes that will have the most direct impact on your
daily practice.
Rule 1.15‐‐2(p) – Duty to Report Misappropriation
This rule has been revised to reflect the addition of the role
of a Trust Account Oversight Officer (TAOO), as discussed
below. Additionally, the revision includes the removal of
the reporting requirement for unintentional or inadvertent
misapplication of funds if the error is fixed prior to the next
required quarterly reconciliation. If the issue or mistake has
not been corrected, then self-reporting is still required. Note
on self‐reporting: We are all human and prone to make
mistakes, and the Bar understands this. If the question of
whether to self‐report crosses your mind, please seek out
advice from the Bar, your local bar counselor or another
lawyer. Self‐reporting is very easy to do and as long as the
error has been documented, explained and corrected the
Bar is very understanding.
Rule 1.15‐‐2(s) – Signatures on Trust Checks
The general rules have been amended to add a rule
specifically related to signatures on checks. For purposes of
clarity, the entire rule is being presented below:

Checks drawn on a trust account
must be signed by a lawyer, or
by an employee who is not
responsible for performing
monthly
or
quarterly
reconciliations and who is
supervised by a lawyer. Prior to
exercising signature authority, a
lawyer or supervised employee
shall take a one‐hour trust
account management continuing
legal education (CLE) course approved by
the State Bar for this purpose. The CLE
course must be taken at least once for every
law firm at which the lawyer or the
supervised employee is given signature
authority. Trust account checks may not be
signed using signature stamps, pre‐printed
signature lines on checks, or electronic
signatures.
Rule 1.15‐‐3(d)(3)–Trust Account Records
This rule amends the existing requirement
addressing record retention related to
quarterly and monthly reconciliations. In
addition to retaining records of such
reconciliations for a period of six years, the
lawyer must now sign and date the
reconciliations.
Rule 1.15‐‐3(i) – Reviews
This rule is a new addition to the RPC that
now requires the lawyer to do four things
related to trust account record keeping in
addition
of
the
already
required
reconciliations:
1. Monthly review of bank statements and
canceled checks for all accounts.
2. Quarterly review of at least three
transactions, chosen at random, to ensure
that disbursements and receipts are in order.
This will likely include a review of all
deposits, receipts, invoices, ledgers, wires,
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Trust Account Checkup, continued from previous page
canceled checks and other supporting documentation such as the Closing Disclosure, ALTA Settlement
Statement or HUD‐1.
3. Resolve any discrepancies and issues within 10 days of discovery.
4. Sign, date and maintain a copy of each monthly and quarterly review. The review report should
include a description of the steps taken, files reviewed and any corrective actions. The completed
reviews need to be properly maintained for a minimum of six years and treated as a trust account record
in accordance with RPC 1.15‐3(g).
Rule 1.15‐‐3(j) – Electronic Record Retention
This is a new rule that specifically allows for the electronic retention of trust account records in an
electronic format so long as (1) the electronic records comply with other applicable rules (e.g. 1.15‐
3(g)), (2) records can be printed on demand and (3) the records are regularly backed up. It is important
to note that the RPC provides that a “digital signature” of electronic records is acceptable, so long as the
digital signature is compliant.
Rule 1.15‐‐4 – Alternative Trust Account Management Procedures for Multi‐‐Member Firm
This new rule represents the most significant change to the RPC regarding trust accounts. The rule itself
is an “optional rule” that may be used by firms of two or more attorneys who wish to designate a Trust
Account Oversight Officer (TAOO) for the administration of the firm’s general trust and fiduciary
accounts. The rule does not apply to trust or fiduciary accounts that are associated with a specific client
or legal matter. In order to use the new rule, the firm must have a written agreement that designates a
“partner” as the TAOO and the agreement must be signed by the TAOO and the managing lawyers of
the firm. The agreement must also be reviewed and confirmed annually. There are special initial and
annual training requirements that the TAOO must complete. These training sessions will be similar to
the new one‐hour requirement for signatories (lawyers and non‐lawyers) on trust accounts. The TAOO
program also requires that the firm have a detailed written policy of the its trust accounting procedures.
Many firms will likely find that this policy may already be incorporated within their ALTA Best
Practices Certification Manual.
The above amendments and new rules only represent a portion of the changes approved by the North
Carolina Supreme Court. It is recommended that each attorney (and those responsible for administration
or reconciliation of trust accounts) in your firm take time to review the changes to ensure your firm's
compliance. More importantly, each attorney and supervised employees with signatory authority for any
trust account needs to complete a one (1) hour trust account training CLE course in the near future. To
allow time for compliance, and creation of approved courses, the Bar has stated on their website that the
CLE requirement may be satisfied in 2017. However, other requirements, such as the ban on signature
stamps, electronic or pre‐printed signatures on trust account checks, should be complied with
immediately.
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North Carolina – South Carolina Boundary Certification Update >>>

Draft Memorandum for Your Review
From Nancy Ferguson of Chicago Title, and NCLTA committee…
TO: Any attorney, real estate broker, mortgage lender,
appraiser, surveyor, title insurer or others involved with
closings on properties directly affected by the re-survey.

been lost or destroyed by the elements.” [Session Law
2016-23, (herein the “Session Law”) on-line at:
http://www.ncga.state.nc.us/]

FROM: Members of the NC Land Title Association
[and any other associations who join in, such as Real
Property Section, RELANC etc.]

The areas affected are below:

The North Carolina-South Carolina boundary was
resurveyed, with final surveys available in 2015, based
on historical monumentation and research back to
original colonial records. Some parcels (or portions of
larger tracts) previously believed to be in South Carolina
are now found to be in North Carolina, and vice versa.
Any attorney, real estate broker, mortgage lender,
appraiser, surveyor, title insurer or others involved with
closings on properties directly affected by the re-survey
should be sure to discuss title issues and the necessary
certifications of title in detail with professionals who are
knowledgeable about the many legal issues involved in
these titles, -- whether the property is now all in North
Carolina or is still partially in South Carolina.
From a title perspective these are uncharted waters. So
caution and due diligence is critical, as discussed below.
With regard to properties (in whole or in part) now
found to be located in North Carolina, but formerly
believed to be in South Carolina (the “NC affected
property”), Session Law 2016-23 addresses matters as
diverse as voting, schools, license, in-state tuition,
permits, ABC licenses, utilities, fire protection, county
service districts, water and sewer districts, environmental
compliance, taxes (income, gas, property and others) and
title. Information regarding the surveys is available online at the office of the North Carolina Geodetic Survey.
[http://www.ncgs.state.nc.us/Pages/County-and-StateBoundaries.aspx] The legal premise is that “[t]he
boundary between North Carolina and South Carolina
has not changed; however, over the course of time from
the original survey of the boundary, some of the markers
denoting the boundary from the original surveys have

Closing issues
Issues of concern with closings, primarily those for
properties previously believed to lie only in one state and
now lying partially or entirely across the border:
• TRID disclosures and settlement statement will be
significantly affected by dual title examination, dual
documentation, dual recording and dual title insurance
premium costs.
• Addresses may change.
• For SC property, a SC attorney must handle the closing
disbursement. But for NC, a NC approved attorney must
handle the title and compliance with APAO 2002-1.
• Potential delays in researching, addressing ambiguities,
closing and recording.
• Title insurance will require both NC and SC licensed
underwriter(s) and/or agent(s).
Title Examination and Title Insurance
Information alerting all to the change will include:
• A Notice of Affected Parcel, based on taxpayer listings,
will be recorded in the office of the Register of Deeds of
each county, along with the re-survey maps.
• Tax office records should begin showing the changes.
• The owners will be receiving correspondence and
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NC / SC Boundary, continued from previous page
different tax bills, and resident owners will have changed voter registration, driver’s licenses, and other notice of the
change
For North Carolina affected property, the Session Law provides the legislative intent that as of January 1, 2017:
“All conveyances and instruments of title, of any sort, made prior to the certification of the boundary shall be
recognized and given full faith and credit in this State according to the law, jurisdiction, and terms in effect at the time
of the conveyance in the jurisdiction the property was previously treated as being subject to.”
A NEW SURVEY IS HIGHLY RECOMMENDED IN ORDER TO VERIFY LOCATION OF THE BOUNDARY
with respect to the property involved in the transaction.
Taxes will be listed in the “prior” state for years prior to January 1, 2017, but any NC affected property will be added to
the tax records for the county (and city, if applicable) in North Carolina beginning January 1, 2017. The title will need
to be examined in both states, even if the re-survey locates the NC affected property, formerly in South Carolina, as
now entirely in North Carolina. NOTE: IT IS NOT RECOMMENDED THAT ANY PRE-JANUARY 1, 2017
DOCUMENTS ON NC AFFECTED PROPERTY BE RE-RECORDED IN NORTH CAROLINA AFTER JANUARY
1, 2017. Given the nature of title, it is conceivable that further documents will be recorded in the “former” state even
after January 1, 2017, and those potential interests will need to be included in properly advising a purchaser or lender.
To the extent that filings are in both states on the NC affected property, it will be critical to address ambiguities.
It is highly recommended that any deed or conveyance include a notation with reference to the Session Law so that any
title examiner would be put on additional notice of the changes.
A sample requirement:
For any portions of the Land lying in North Carolina on or near the South Carolina boundary
identified pursuant to the confirmed boundary under S.L. 2016-23), previously believed to be in
South Carolina (the “affected portion of the Land”) and title to which was previously recorded in
South Carolina, and for which a Notice of Boundary Recertification should appear in the North
Carolina County Registry wherein the Land is in fact located, opining attorney must provide:
(1) a title opinion from a South Carolina licensed attorney who is an Approved Attorney with this
carrier as to the status of title to the affected portion of the Land according to the South Carolina
public records through the date of the opinion, based on generally accepted standards of practice for
South Carolina title examination, certification (and generally accepted standards for tacking to a prior
policy); any matters of record after the January 1, 2017 effective date should be noted.
(2) a North Carolina licensed attorney’s opinion as the status of title to the Land according to the
North Carolina public records based on generally accepted standards of practice for North Carolina
title examination, certification (and generally accepted standards for tacking to a prior policy); any
matters of record regarding the affected portion of the Land before the January 1, 2017 effective date
should be noted.
Upon receipt of said opinions, this requirement will be removed or amended and exceptions may be
added in accordance with the facts disclosed thereby. [NOTE: It shall not be necessary nor is it
recommended that South Carolina documents be re-recorded in North Carolina, since the South
Carolina public record constitutes the “official” title prior to the boundary confirmation date.]
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NC / SC Boundary, continued from previous page
Some of the most critical legal differences between the states include:
North Carolina

South Carolina

Title to “A and
spouse, B”

Tenancy-by-entireties,
automatically

Tenants in common – could be with
rights of survivorship (if stated)

Marital rights

Inchoate marital rights of nonowning spouse

N/A

Security Interests

Deeds of Trust

Mortgage

Intestacy

Per capita & marital
elections/spousal share

Per stirpes & spousal share, per
distribution deed

Estate
Administration

Local clerk

Distribution deeds

Deed execution

Acknowledgment

2 witnesses (one can be notary) and
acknowledgment or probate

Mechanics’ Liens

Relation-back & lien agent

Mortgage priority

Leases

Statute of frauds and priority
recording requirement  more
than 3 years

Statute of frauds and priority recording
requirement  more than 1 year

Foreclosure

Power of sale

Judicial sale / civil action

In rem jurisdiction –
special proceedings
& judicial action

North Carolina only!
Uniform Enforcement of Foreign
Judgments Act

South Carolina only!

Search Period

30+ Marketable Title Act

40-60 years (tradition & quiet title act)

Practice of Law

Attorneys must certify title, draft
deeds and deeds of trust and give
closing advice; Authorized
Practice Advisory Opinion 2002-1
and G.S. 84-2.1

Attorneys must perform or supervise the
following aspects of a closing: searching
titles, drafting documents, attending
closings, disbursement, recording
documents.

Lastly, foreclosure counsel will need to address the significant differences in the states’ security interest and foreclosure law.
Under the Session Law, a power of sale can only be held if the Mortgage so provides. Lenders can, however, substitute a
trustee (since the SC Mortgage would not have one) and bid and purchase at their own foreclosure sale.
With regard to properties now found to be located in South Carolina, but formerly believed to be in North Carolina
(the “SC affected property”), South Carolina counsel should be consulted. South Carolina’s legislature adopted S. 667,
which includes substantial additional provisions, including title provisions, which differ somewhat from the North Carolina
Session Law. NOTE: That rollback will not be triggered by the boundary certification; it will not be considered a
“disqualifying event” with regard to deferrals or exemptions from property taxes.
Comments on this document can be sent to the committee via nancy.ferguson@ctt.com.
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What is RELANC?
The Real Estate Lawyers Association of North Carolina, Inc. (RELANC) is committed to engaging in energetic
advocacy on behalf of real estate attorneys and our consumer clients in the State of North Carolina. RELANC is an
association comprised of real estate closing attorneys, short sale and REO attorneys, title counselors, and litigators.
Members come from all over the state of North Carolina to share a common vision focused on defending, developing and
defining ethical and viable real estate business practices. RELANC is first and foremost committed to defending
consumers who purchase real property in North Carolina. Our focus includes research, educational activities, and
promotional and advertising campaigns to combat, prevent, and seek compensation from persons or entities which engage
in practices harmful to North Carolina property owners. Additionally, RELANC provides continuing legal education and
up to date information regarding relevant, immediate changes to the industry and its practitioners, through its cosponsorship of the NC Closing Attorney Best Practices Task Force Boot Camp Webinar Series as well as regional
meetings held throughout the state.

What is the Urgency?
RELANC was established in part to seek authoritative guidance for real estate professionals across the state as to
whether handling a real estate closing involves the practice of law and the exercise of legal judgment requiring licensure
by the State Bar to perform such services on behalf of third-party consumers. This also anticipates potential entry into the
North Carolina market by vendors of online forms, such as Legal Zoom.com, Inc It is our firm position based on existing
law and decades of practice that all aspects of a real estate closing in the State of North Carolina must be performed or
supervised by a licensed North Carolina attorney. In recent history, there has been significant confusion about who or
what sorts of entities may manage a closing involving real property located in North Carolina. This has led to numerous
instances of Unauthorized Practice of Law (UPL). Often, when illegal UPL is discovered in this context, it is because the
person or entity engaging in UPL has done something wrong or their actions have caused damage to a consumer who
seeks legal advice and counsel about their real estate transaction.
RELANC’s over 275 members include attorneys from across North Carolina, as well as from numerous
independently owned title agencies, North Carolina based and national title underwriters. 45 of these individual
members serve on the three committees and on the board of directors. Without their membership and active
participation, RELANC’s work would not be possible.

How YOU Can Help
Advocacy, especially good advocacy, costs money. RELANC is active at all levels of policy-making as it affects
our consumer-clients and the manner in which their interests in real estate are transacted and handled. Now, more than
ever, RELANC needs your support, experience and dedication. Please visit www.relanc.com to learn more and to join this
vibrant team of professionals who continuously strive to foster better standards and practices for how real estate
professionals transact business within North Carolina.

Membership
Membership in RELANC is $200 per year. Additional attorneys from within the same firm may join for $100.
Dues payments may be made online, in person at an event, or via check payable to RELANC and sent to the address on
the back of this brochure. Please click over to the web site, to find out more and join!

JOIN AT www.relanc.com
About Your RELANC Newsletter: The newsletter is intended to serve several purposes for our members: First, it will
feature original content from and about RELANC members, including member profiles and information about member benefits.
Second, it will provide legislative updates, as strategic communication with our lobbyist and his contacts allows. Third, many of you
receive the newsletters of just one or two of the title companies serving our industry. In this model, a lot of great articles don’t make it
to a lot of the attorneys who need the information. Therefore, we intend to republish articles from a variety of different newsletters each
quarter in hopes of broadcasting that information to a wider audience. Credit will be given to each source. Voluntary submissions are
welcome.
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RELANC Membership Application
Investors Title’s Fall Gathering Matching Membership Drive
Please print the following:
Full Name:
Firm:
Address 1:
Address 2:
City, State, Zip:
NC State Bar Number:
Phone Number:
E-mail Address:
Please check one of the following: (These are the only two classes of attorneys eligible.)
 I am in Private Practice
 I am employed by or own a Title Agency or Title Underwriter that issues title policies insuring title to
property located within North Carolina which is closed only by North Carolina real estate attorneys.
Payment Amount:
 First member in firm / sole practitioner $200.00
 Additional attorney practicing with a paid member $100.00
Names of other members of your firm participating in RELANC:

Member Status:
 I am currently a RELANC member (2016).
 I am a New RELANC member for 2016-2017 (15 months). Eligible for 100% match from Investors Title.
 I am not sure of my membership status.
Payment Method

 Check #

(Payable to RELANC)

 Pay on site with credit card (initials of processor ____ to confirm $______ amount paid)
RELANC welcomes credit card payments online as well as in person. To join RELANC online and pay by
your membership fee by credit card please click to http://www.relanc.com and click the JOIN NOW button.
To check your membership status, a 2016 Membership Roster will be present at the Investors Title Insurance
Company Fall Gathering, or you can email the Executive Director at BonnieBiggs@relanc.com or call 8444RELANC to inquire.

Thank you to Investors Title Insurance Company for
initiating this membership drive to support RELANC!

Thanks to Investors Title Insurance Company for
their 100% match of all new members joining
during the Thirteenth Annual Fall Gathering.
New member fees paid by check or credit card on
Friday, September 23 or Saturday, September 24,
cover a fifteen-month period, activating the
membership for the remainder of 2016 and the entirety
of 2017. The dues for the first member from a firm are
$200, while subsequent members from the same firm
pay only $100.

Topic of Interest >>>

Notary Horror Stories
By Jonathan W. Biggs, J.D.
Vice President – Director of Risk Management & Education
Investors Title Insurance Company
Everyone has war stories and
memories of the oddities that we
encounter every day in the service of
our clients while working hard to
close either their purchase or their
loan. All too often, these stories
involve the act, omission, appearance,
location or particular requirements of
a notary public. A notary public is an
individual charged with verifying the
identity of an individual or entity that
is executing a document. The role is
pretty straight forward – “Prove to me
that you are who you say you are.”
(The niceties of how to complete the
notary acknowledgement is another
thing all-together.)
When I started to write this
article, I “Googled” the phrase
“Notary Horror Stories”. I was not
surprised that there were notary horror
stories on the internet. In fact, I
cannot think of a better place to keep
my notary horror stories. I was,
however, surprised to get 288,000 hits
for that phrase. Which means that
there are people out there that
maintain blogs, comment on message
boards and write articles about Notary
Horror Stories.
This article will
eventually be posted on the Investors
Title website, so here goes 288,001.
While I am certain that you have your
own horror story about an encounter
with a notary or their work, I will
share three with you today. Let’s call
them the “Squealing Sister,” the
“Requiring Registrar” and the
“Defeating Defect.”
The Squealing Sister – Before You
Get to the Courthouse
By way of disclaimer, let me
add that I am an attorney and a notary
public. In this particular instance I
had the opportunity to wear both hats

at the closing table. A very pleasant
couple was referred to my office for a
refinance closing by a banker with
whom we did a lot of work. I had
never met them before they walked
into my office. This couple was going
to withdraw the majority of the equity
in their home – the number was north
of $50,000 – through this “cash-out
refinance.” As was the normal course
of affairs, everyone that signed
recordable documents in our office
was required to present a valid form
of government issued identification.
Generally, this would be a driver’s
license, but we saw our share of
passports and military credentials as
well. This couple, being local and not
affiliated with the military, were going
to supply their drivers’ licenses. They
had been advised prior to the closing
by their banker and by our staff to be
prepared for the request. Everything
was according to standard procedure
up to the closing table.
When asked to present the
proper identification, the husband
presented his immediately. However,
the wife began to look around which
signaled her lack of pocketbook and
wallet. She explained that she had left
these items in the car. I explained
that this was a vital part of the closing
and indicated that we would wait for
her to return to her car and retrieve
them. She went to her car and
returned
with
a
disappointed
expression and explained that she had
left her bag at home and would not be
able to get them to me today. Since
this was a refinance, we had a threeday rescission period to assist in
collecting this vital information. I
explained to her that she could bring
her driver’s license to me in the
morning, since she worked close to

our office. However, the deal would
not proceed unless she could confirm
her identity.
With a great deal of disgust in
her voice, she questioned me. “You
mean to tell me that if I do not bring
you my ID, then this deal will not go
through?” To which I replied, “Yes,
that is exactly what I am telling you.”
I do not think that I will ever forget
the look on her face when she leaned
across my conference table and
exclaimed to her supposed husband,
“YOU SAID I WOULD NOT GET
IN TROUBLE!!”
At this point, I put my hands
together in the shape of a T and
stopped the closing. I immediately
advised them that: 1) They were
committing a federal crime by
attempting to defraud a federally
insured bank and that I would not be
going to jail with them; and 2) The
husband should have chosen a better
co-conspirator because she threw him
under the bus when all I did was ask
for her identification. This was the
same identification requirement about
which they had been warned at least
twice prior to arriving at my office. If
they wished to proceed with this
transaction, the real wife (with proper
identification) would have to appear at
closing. However, I further informed
them that the “resumed” closing
would be with a different attorney. It
turns out that the woman was his
sister. Whether this was a precursor
to a divorce or divorce financial
planning, I do not know.
More
importantly, I have never seen either
of them or the real wife since that
fateful day.
I informed the banker
that the wife was “unavailable” and
that the closing could not proceed.
Had I not demanded the
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Notary Horrors, continued from previous page
proper identification, I would have been involuntarily
complicit in a federal crime. As an attorney, I do not
believe a defense of “I knew I needed the proper
identification, but it was too inconvenient” would not
have found favor with the court. At any rate, I did not
want to test that defense. No matter how compelling the
collateral facts may be, it is not a substitute for being
correct.
The moral of the “Squealing Sister” is “No ID,
Not For Me.” Always require proper identification when
acknowledging signatures on documents – ALWAYS!
When my wife and I purchased our home, my father
handled the closing. I gave him copies of our drivers’
licenses for the file and HE gave me the name that
appears on my driver’s license. ALWAYS!
The Requiring Registrar – While You Are At the
Courthouse
Every registrar trains his or her staff a little
differently and we have to get a feel for the requirements,
tolerances and peculiarities of the registry offices in each
jurisdiction. You already know those requirements in
your home jurisdiction and have probably had little
success arguing about what the law “says” compared to
how your registrar “interprets” that same law. In the end,
their interpretation trumps your interpretation.
The registrar in a nearby county really likes to see
the seal and have it be entirely legible. I understand and
appreciate his position. However, sometimes a letter on
the seal may not be legible and the notary’s name is
printed and signed on the page right next to it. Some
might say that it is overkill, but that is a matter of
“interpretation.”
On a particular commercial cash closing, I
received a deed from a big out of state law firm that was
inconvenienced to have to participate in this measly
$5,000,000 deal. However, when it came to getting their
funds, you would have thought that those were the last
dollar bills minted in the US Treasury. This firm
prepared and acknowledged a deed, upon which the seal
was not entirely legible. A week prior to closing, I
advised them that the illegible seal accompanying the
notary acknowledgment on the document would not be
accepted by our registrar for recordation and could hold
up the disbursement of the funds to their client. This
particular firm had already expressed that this was not an
option for them. I further advised them that they needed
to apply the appropriate seal in a legible fashion, if the
deal were to proceed on schedule. They perceived
themselves as the “Big Time” and we were laboring in a
suburb of Mayberry. They would have no problem
explaining the law to our registrar and the document
would be accepted for recording. Therefore, they ignored
my advice and asked me to proceed.
We had the settlement conference and were
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prepared to record. As I presented the deed with the
slightly illegible notary seal, I knew what was coming
next. Our registrar refused to record the deed and
demanded that the seal be applied so that every letter
could be read clearly. The “Big Time” attorney got on
the phone with our registrar to explain the law to our
registrar. When our registrar handed the phone back to
me, the “Big Time” attorney asked me to return the deed
back to him by overnight courier so that they could apply
the seal again.
When the deed returned two days later, there
were 6 additional notary seals scattered about the bottom
of the notary acknowledgment page in frustration.
Ironically, only two of them were legible, as stamping
wildly six times on a document does not yield any better
results than hastily doing it once.
In checking the notary acknowledgment, you
need only look for following elements to know that it is
complete:
1) State and county in which the acknowledgment
occurred;
2) Name(s) of the person(s) appearing before the notary
public;
3) A statement that the person(s) appearing signed the
document;
4) The date of the acknowledgment;
5) The notary’s signature;
6) The notary’s official seal; and
7) The notary’s commission expiration date.
The moral of the “Requiring Registrar” is “If you
cannot read, do not proceed.” Always insure that your
notary acknowledgments are proper, complete and
legible.
The Defeating Defect – After You Left the Courthouse
So your documents passed muster of the local
registrar and were accepted for recording. Just because
your documents appear on the public record and can be
viewed by all to see, does not mean that they are
effective. The notary acknowledgment is a requirement
to appear in the public record. This requirement exists
because, as a society, we have an interest in making sure
that the public record is an accurate reflection the
ownership of the real estate in that particular jurisdiction.
It is a modest request to make sure that the party
purporting to sign the document to transfer or encumber
an interest in real estate actually be who they purport to
be. This requirement seems simple enough.
In the old days a farmer would stand out in the
field, invite the community to come watch, and hand
another farmer a clump of dirt to let the whole world
know that he had transferred the land. The concept of
seizen came from this arcane ritual. Certainly, the
townspeople would not recognize the transfer of an
imposter handing over that clump of dirt. As time passed
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on, people learned to read and write, and moved to the
new world. This old world practice was replaced with
the public registry. If a citizen is to trust the public
registry, they must trust that the people who transferred
or encumbered property. Imposters are not tolerated any
more today than they were in the earlier days of our
culture. It stands to reason that if there is a fatal defect in
the notary acknowledgment that it cannot be trusted and,
therefore, the document cannot be trusted.
In the case of the “Defeating Defect,” you have
prepared a document or series of documents for the seller
to execute in a transaction. You send the documents to
the seller and trust that he/she/they can coordinate their
signatures in front of a duly authorized notary public.
This series of events happens all the time and is nothing
out of the ordinary. The documents are returned and you
proceed with the transaction. You review the signatures
and the notary acknowledgment and observe that above
the 7 elements are present. What you fail to recognize is
that Joseph Robert William Smith, and his bride,
Josephine Roberta Smith executed the documents as
JoBob Willie Smith and JoBobbie Smith, which are the
names that the notary put in their acknowledgment.
Never mind that in the party designation and in under the
signature line, their full names appeared. It would have
been easier if they had just put their mark “X” and did
not contradict the notary acknowledgment. Maybe it was
something less obvious, the notary commission expired
yesterday or was incomplete (e.g. May 4) . . . Maybe the
notary incorrectly dated the acknowledgment for some
time after recording (e.g May 4, 2041 instead of 2014) . .
. Maybe the name on the notary seal did not match the
name of the notary . . . All of the elements are present,
but just not all correct. In any event, something is wrong
with the acknowledgment that may be determined on the
face of the document and was not caught by you or the
local registrar.
The document sails through to the public record
and you record a deed of trust right behind the deed,
pledging the property to a lending institution. While you
are comfortable in your feeling that the document is
recorded, it has the legal effect of being “missing in
action” on the public registry – no effect whatsoever.
Unknowingly, you take the next step in the transaction

which is very hard to reverse - you disburse the funds
to the person that you believe to be the seller. Once
the seller has his/her/their money and left town,
tracking them down becomes much more difficult.
Even if you then discover the error before you prepare
your final opinion and certify the legal conveyance of
the property to the buyer and the valid security interest
in the property to the lender, finding a seller will prove
time consuming. Once you find them, convincing
them to cooperate may prove to be expensive. The
seller has lost all motivation to help “you” with “your
problem.” Further, you have just explained to the
seller how he/she/they might still own the property.
With a title claim looming and a client repeatedly
calling, you look for a seller in another state that was
already upset with the buyer over some aspect of the
sale (e.g. the repairs that the buyer required of the
seller.) At the same time, anyone looking at the public
record can see the ineffective document and all that
this document shows for certain on its face (because it
has no legal effect) is that you did not catch the error
in the notary acknowledgment.
The moral of the “Defeating Defect” is “Bad
Notary equals Not Recorded.” Always insure that
your notary acknowledgments are proper, complete
and legible (and do so prior to disbursing).
Conclusion
The biggest Notary Horror Story that I can imagine is
the one where you get sued for certifying title based
upon the error of person that you have never met,
because they failed to perform a simple function
correctly.
This can be avoided simply by
understanding the necessary elements of the notary
acknowledgment and reviewing the notary
acknowledgment prior to recording.
If you require identification, you cannot be
trapped by the “Squealing Sister.” If you demand that
all of necessary elements of the acknowledgment are
present, you will not be rebuffed by the “Requiring
Registrar.” If you review the acknowledgement for
accuracy, you will not be haunted by the “Defeating
Defect.” When one makes a mistake, we generally
prefer to do it in the privacy of our own home where
no one will ever see. In the case of most Notary
Horror Stories, the mistake is on the public record for
all to see.
After writing this article, I went back to
Google.com and tried another search. This time I
looked for “Bad Notary,” and got 4,150,000 hits,
which is one for each and every 75 Americans. To my
surprise, there is even a “BadNotary.com.” Today,
these mistakes are not just visible to those who
frequent the registrar’s office - now that is a Notary
Horror Story.
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Topic of Interest >>>

Builder's Inventory Exemption Pitfalls
By Chris Burti
Vice President and Senior Legal Counsel, Statewide Title, Inc.
Session Law 2015-223,
House Bill 168, authorized
the
Builder's
Inventory
Exemption for the increase in
the ad valorem tax valuation
for lots in a builder's
inventory due to new home
construction on unsold lots.
There are unexpected
results that may occur when
qualifying properties are
transferred between January 1
and July 1 of a tax year.
Briefly, this law exempts
from taxation the increases in
a parcel's ad valorem tax
value attributed to the
subdivision of raw land by a
builder, the infrastructure
improvements
(such
as
grading, curb and gutters,
paving of streets, drainage
improvements and installation
of water, sewer, electric,
communication utilities and
related structures) to that
subdivided land by a builder
or the construction of a new
single family residence or
duplex held for sale by a
builder. The builder must
apply annually during the
regular listing period for this
exemption
and
when
approved, the increase in tax
value is exempt from taxation
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for that tax year.
The issue of concern that will most likely arise is in relation to
N.C.G.S. 105-285(d). that provision requires that when real
property that is exempt on January 1 is transferred before July 1,
it shall be listed for taxation by the transferee as of the date of
acquisition, appraised at its true value as of January 1 and taxed
for the fiscal year that begins on July 1.
To illustrate: A builder owns a lot, constructs a new home on it
and lists it for sale. The builder makes application for the
exemption, the application is approved and the value of the
improvement is exempt from taxation. The builder then sells the
house and lot to a purchaser on March 1st which immediately
disqualifies the exemption. The exempted value becomes taxable
to the purchaser for the current tax year and they will receive a
bill based on the full taxable value of the property in early July.
There are certain limitations of the program that are significant
with respect to residential rental property and commercial real
property. The statute defines residential real property as property
that is intended to be sold and used as an individual's residence
immediately or after construction is complete. Homes built for
rental purposes do not qualify under the statute.
Commercial properties can also qualify for this program.
However, the builder can benefit only from exemption of the
value increase from land subdivision infrastructure and nonbuilding improvements. Once a building permit is issued the
property is disqualified.
If a closing attorney is preparing a closing in which the seller
may be a builder or developer, we recommend contacting the
applicable tax office to determine if the property involved has
qualified for the Builder's Inventory Exemption.

Amendments to Federal Mortgage Disclosure Requirements
Under the Truth in Lending Act (Regulation Z)
Proposed Rule by the Consumer Financial Protection Bureau
posted at regulations.gov on August 15, 2016.
For more than 30 years, Federal law required lenders to
issue two overlapping sets of disclosures to consumers
applying for a mortgage. In October 2015, integrated
disclosures issued by the Consumer Financial Protection
Bureau, pursuant to the Dodd-Frank Wall Street Reform and
Consumer Protection Act, took effect. The Bureau has worked
actively to support implementation both before and after the
effective date by providing compliance guides, webinars, and
other implementation aids.
To further these ongoing efforts, the Bureau is now
proposing to memorialize certain past informal guidance,
whether issued through webinar, compliance guide, or
otherwise, and make additional clarifications and technical
amendments. The Bureau is not proposing to reopen major
policy decisions with this rulemaking but is proposing a few
more substantive changes in a limited number of situations in
which the Bureau has identified potential discrete solutions to
specific implementation challenges. The Bureau expects that
the proposal would generally benefit consumers and industry
alike by providing greater clarity for implementation going
forward.
Among other changes, the proposal would:
 Create tolerances for the total of payments. The Truth in
Lending Act establishes certain tolerances for accuracy in
calculating the finance charge and disclosures affected by the
finance charge. In light of changes to certain underlying
regulatory definitions, the Bureau believes it would be helpful
to establish express tolerances for the total of payments to
parallel the existing provisions regarding the finance charge.
Adjust a partial exemption that mainly affects housing finance
agencies and nonprofits. The existing rule provides a partial
exemption for certain non-interest bearing subordinate lien
transactions that provide down payment and other homeowner
assistance (housing assistance loans). The Bureau has learned
that the exemption may not be operating as intended. The
Bureau is proposing two amendments to expand the reach of
the partial exemption.
 Provide a uniform rule regarding application of the
integrated mortgage disclosure requirements to cooperative
units. Under the existing rule, coverage of cooperative units
depends on whether cooperatives are classified as real property
under State law. Because State law sometimes treats
cooperatives differently for different purposes, there may be
uncertainty and potential inconsistency among market actors.
The Bureau is proposing to require provision of the integrated

disclosures in transactions involving cooperative
units, whether or not cooperatives are classified
under State law as real property.
 Provide guidance on sharing disclosures with
various parties involved in the mortgage origination
process. The Bureau has received a number of
requests for guidance concerning the sharing of
disclosures with sellers and various other parties,
including real estate agents, involved in the
origination process in light of privacy concerns. The
Bureau is proposing to incorporate and expand upon
previous webinar guidance in the Official
Interpretations (commentary) to the regulation to
provide greater clarity.
The more minor changes and technical
corrections address a variety of topics, including:
Affiliate charges; the calculating cash to close table;
construction loans; decimal places and rounding;
escrow account disclosures; escrow cancellation
notices; expiration dates for the closing costs
disclosed on the Loan Estimate; gift funds; the “In 5
Years” calculation; lender and seller credits; lenders'
and settlement agents' respective responsibilities; the
list of service providers; model forms; non-obligor
consumers; partial payment policy disclosures;
payment ranges on the projected payments table; the
payoffs and payments table; payoffs with a purchase
loan; post-consummation fees; principal reduction
(principal curtailment); disclosure and good-faith
determination of property taxes and property value;
rate locks; recording fees; simultaneous second lien
loans; the summaries of transactions table; the total
interest percentage calculation; trusts; and
informational updates to the disclosures required by
§ 1026.19(e)(1)(i) (Loan Estimate).

Comment period ends October 18
Comment at www.regulations.gov:
Docket Number: CFPB-2016-0038
Docket Name: Amendments to Federal Mortgage
Disclosure Requirements under the Truth in Lending
Docket RIN: 3170-AA61
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Thank You Again,
RELANC Sponsors

RELANC Leadership
2016 And Beyond…
Please join your colleagues listed
below in supporting the
educational, advocacy and
legislative efforts of RELANC.
Chair: Hunter S. Edwards,
Charlotte
Vice Chair: Christopher T. Salyer,
Fayetteville
Secretary: Ashleigh E. Black,
Raleigh
Treasurer: Salvatore Balsamo,
Charlotte
Past Chair: Alan E. Ferguson,
Greensboro

Directors:
James M. Arges, Durham
Stephen B. Brown, Chapel Hill
Kimberly R. Coward, Cashiers 
Michael G. Gorenflo, West End♦
Ken Gwynn, Raleigh ֍
JC Hearne, Wilmington ֍
Benjamin R. Kuhn, Raleigh♦
Robert J. Ramseur, Jr., Raleigh
L. Holden Reaves, Fayetteville
Kimberly B. Rosenberg, Raleigh
Daniel A. Terry, Charlotte♦
Michael M. Thompson, Asheville
♦ Denotes committee chairs
 Rolled off this spring
֍ Rolled on this summer

RELANC
finalthoughts...
As the real estate market improves and the further challenges of TRID
implementation are revealed, it is even more important that we work together to
insure the success of our clients, North Carolina’s commercial and residential
property owners.
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