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President’s Message

Julian Robb
Craige Jenkins Liipfert & Walker LLP, Winston-Salem

Fellow RELANC members,
The focus of our summer, other than the manic pace of our individual practices,
has been our ongoing work with the stakeholders on the remote online notary
statute (the “RON Bill”) and our beginning involvement on discussions
surrounding the proposed changes to the Marketable Title Act, which I will discuss
in more detail below. As always, we have relied, too, on Kyle Smalling, the NCBA
Real Property Section’s Consumer Protection Attorney, for continuing UPL
initiatives.
We have not seen a final version of the RON Bill yet, since there continue to be
concerns over its papering out provisions. There also continue to be concerns
about whether to allow transboundary remote online notarizations or restrict
remote online notarizations only to principals located in North Carolina. In any
case, upon receipt of the final version of the RON Bill we will submit that to the
membership for review and comment.
As mentioned above, there has been a proposed significant change to the Real
Property Marketable Title Act (NCGS § 47B), which proposed change was
motivated, at least partly, by a recent appellate court decision from May of this
year (C Investments 2, LLC vs. Arlene P. Auger et al., 2021-NCCOA-209).
As you all know, the Marketable Title Act was enacted with the stated aim of
making real property transfers more economical and expedient by extinguishing
obsolete restrictions, nonpossessory interests in real property, and technical
defects in title that that existed prior to a 30-year chain of title. There is a list of
exceptions to this general rule, enumerated in § 47B-3, one of which exceptions
was the subject of the Augur case, namely, Exception 47B-3(13), which exempts
from the Marketable Title Act:
(13) Covenants applicable to a general or uniform scheme of
development which restrict the property to residential use only,
provided said covenants are otherwise enforceable. The excepted
covenant may restrict the property to multi-family or singlecontinued on next page

About Julian
Julian is a partner with Craige Jenkins
Liipfert & Walker LLP in WinstonSalem. He was educated at the
University of North Carolina at Chapel
Hill and Wake Forest University
School of Law. He was admitted to the
North Carolina State Bar in 1998. His
practice areas include Residential and
Commercial Real Estate, and he is
Board certified by the North Carolina
State Bar in Residential and
Commercial Real Estate Transactions.
He has served on several influential
industry boards and task forces.
His favorite "hobby" is keeping up with
his children and inventing creative
and convincing answers to their many
questions. His favorite Winston-Salem
landmark is Old Salem. In an
increasingly modern city, Old Salem
remains a surprising, beautiful
reminder of the city’s long history.
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family residential use or simply to residential use. Restrictive covenants other than those mentioned
herein which limit the property to residential use only are not excepted from the provisions of
Chapter 47B.
In other words, Section 47B-3(13) provides that the Marketable Title Act does not extinguish a covenant
applicable to a general or uniform scheme of development that restricts the property to residential use, or more
narrowly to multi-family or single-family residential use, but it would extinguish any other covenant not tied to
residential use.
In the Augur case, the lots at issue were part of a residential subdivision created in the 1950s. The lots were
subject to a restrictive covenant limiting them to residential use only, as well as several other covenants that
governed the number, size, location, and various design elements of structures located on each lot. The plaintiff,
who owned seven of the lots in the subdivision, brought a declaratory judgment action seeking to extinguish
many of these covenants based on the Marketable Title Act. The trial court entered summary judgment declaring
that the covenant that restricted the lots to residential use was enforceable but that the remaining covenants were
extinguished by operation of the Marketable Title Act.
The appellate court interpreted the Marketable Title Act strictly, ruled in favor of the trial court, and confirmed
that the remaining challenged covenants were extinguished.
This decision has raised concerns that this case could lead to an expansive application of the Marketable Title
Act to extinguish covenants of planned communities with active associations whose declaration of covenants
was recorded over 30 years ago. In response, the following changes were proposed to § 47B:
“§ 47B-3. Exceptions.
Such marketable record title shall not affect or extinguish the following rights:
…
(13) Covenants applicable to a general or uniform scheme of development which restrict the
property to residential use only, provided said covenants are otherwise enforceable. The excepted
covenant may restrict the property to multi-family or single-family residential use or simply to
residential use. Restrictive covenants other than those mentioned herein which limit the property
to residential use only are not excepted from the provisions of Chapter 47B.
(14) Provisions contained in any declarations, covenants, conditions, restrictions, terms or
provisions that are applicable to condominiums created under Chapter 47A or 47C of the General
Statutes of North Carolina or to planned communities as defined in G.S. 47F-1-103(23) or to
cooperatives as defined in G.S. 47F-1-103(8).”
The proposed change to § 47B-3(13) is problematic, obviously. The elimination of the last sentence of § 47B3(13) would revive every dormant restrictive covenant in old neighborhoods that have long enjoyed an absence
of enforcement of outdated covenants. Our concern with reviving age-old restrictions that otherwise would be
barred by § 47B has 2 negative consequences: 1) most homeowners who buy old homes do so expressly with the
hope/understanding that there are no restrictions on that property; and 2) passing this revision to § 47B would
immediately create thousands of violations of restrictions across the state. One of the express purposes of § 47B
was to forestall litigation. This change would seemingly invite litigation.
On the other hand, the addition of new Exception 14 above does make sense. If the concern of community
associations is that active associations could be extinguished by a strict interpretation and application of §
47B3(13), then defining specifically what planned communities would not or should not be extinguished by the
Marketable Title Act is the answer.
Discussions that we have had so far on this matter have evolved into a consensus that § 47B-3(13) should be left
alone and energy focused instead on new section 14 and a workable definition of exempt planned communities.
As soon as we get final language on this bill, we will submit it to the membership for review and comment.
I hope you all are safe and busy, and I’ll update you as I hear more on the legislation.

~~Julian Robb
www.relanc.com
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LEGISLATIVE UPDATE
NC Budget
The NC House of Representatives received a budget from
the Senate in late June. The Senate budget proposed
spending 25.7 billion which is 1.7 billion below the
Governor’s recommended 27.4 billion. The House is
working to produce a budget now at roughly the same
total spend as the Senate. The anticipated date of passage
is August 13. While both the House and the Senate have
Republican majorities, neither has a veto proof majority
and Democratic Governor Roy Cooper has announced
that he will veto a budget if the total spending is not
adequate from his perspective.

Remote Online Notarization
Julian Robb is representing RELANC in a stakeholder
work group that continues to tweak legislation. The latest
update is that we should receive a new version of the bill
later this week to review. We will distribute a draft as
soon as we receive it.

Marketable Title Act
As previously distributed, the attached document
contains the proposed changes from the Community
Associations Institute. Please contact us with your
thoughts.

Workforce Housing Loan Program
The WHLP is a state funding compliment to the Low
Income Housing Tax Credit used to build affordable
multi-family housing. Like most states, many developers
are not able to proceed with their projects because of the
rise in the cost of building materials. It is anticipated that
the House budget will provide the NC Housing Finance
Agency with 200 million to address the “gap” in project
funding.

Redistricting

James Andrew "Jim"
Harrell III advocates for
RELANC and other clients
in the NC General
Assembly. He served three
terms as a Democratic
member of the North
Carolina General Assembly
representing the state's
ninetieth House district,
including constituents in
Alleghany and Surry
counties. Harrell is
originally from Elkin,
Roaring Gap and now
Raleigh.

With new census data in hand, the General Assembly is
preparing to create congressional and legislative maps
after the budget process concludes. It is anticipated that
the redistricting session will be in October.
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Internet Cookies – The Not So Tasty Truth About Web Privacy
Joe Magura, IT Director, Attorneys Title
You might have chuckled the first time your web
browser popped up a notification mentioning
“cookies.” If you are like most of us, this seemingly
playful word has taken on some decidedly sinister
connotations as internet privacy and security have
become ever more worrisome. What are these
things called cookies? Why do you get warnings
about them? What should you do to stay safe and
private on the internet?

can still be trusted. Saving a unique security token
that is assigned to a user at login solves this problem
and, yes, it goes into a cookie. The fact that your
browser can provide the security token from the
cookie when you ask for a new web page helps to
prove it is you and that it is ok for the web site to
comply with your request.
• Cookies can save anything that the web site
designer chooses to put in them. It can be as trivial
as your favorite color or more sensitive such as your
phone number or email address. Reputable and
well-designed web sites generally do not store
sensitive information like a bank account number or
social security number directly in a cookie, but,
chillingly, there is really nothing to stop the careless
web site from doing just that!

Let’s start with a brief description of cookies. First
off, the name is proof that even people who write
software have stomachs and senses of humor. Years
before the internet was even conceived, the term
“cookie” was introduced by computer scientists to
describe any discrete package of information,
usually small in size -- think “morsel of data.” In
the case of the internet, cookies play a key role in
making web sites work. They are so essential that
every web browser (e.g., Chrome or Firefox)
provides a way for a web site to create and save
cookies on your computer.

So far so good, your computer acts like a cookie jar
letting the web sites you visit save these little
biscuits of useful and important information for
their reference as you browse their site.
Unfortunately, the use of cookies for their intended
purpose does not protect them from potential
misuse. Most web sites exist to make money.
Information is power, your information included.
Some web sites collect and share information,
sometimes via cookies, in ways that might surprise
or even upset you. And that’s the “good guys.”
There are also tricks that hackers can use to crack
open your cookie jar. Some of these malicious
techniques take advantage of bugs in the web
browsers we use to surf the internet, some rely on
the laxness of our Internet Service Providers, and
there are those that target poorly designed or
maintained web sites.

Here are some examples of information that can
be stored in a cookie:
• We tend to think of interacting with a web site
rather like calling customer support at our bank: you
dial the number once, prove your identity to the
customer support rep at the outset, then you can ask
a bunch of questions, make changes to your
account, and so on. Web sites do not work that way.
They are termed “stateless”—it is more like you
must dial in and prove your identity for each
individual question you want to ask, or account
change you want to make. To streamline this
process, web site designers need a place to store
“state” such as who you are, which page of the site
you last visited, or what items are in your shopping
cart. That information goes into a cookie and is
saved in your web session on your computer. The
cookie’s contents are sent to the web site’s servers
every time you ask for a new web page—providing
context that effectively hides the stateless nature of
the web from you.

What they all share is the goal of gaining access
to the information contained in your cookies:
either to spy on you or to steal from you.
What’s the risk? Here are some examples of
what could happen on a vulnerable computer:
One web site could potentially access the cookies
from the other web sites you visit and build a profile
of your web activity. The data stored in the cookies
could reveal the sites you visit, purchases you make,

• Secure web sites need to make sure that each
interaction they have with their users is really from
that same exact person who logged in initially and

continued on next page
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movies you watch. This information has value and
could be sold to generate revenue.

muddy walk while keeping your dress shoes solely for
wearing to the office.

A malicious web site could intercept cookies intended
for a reputable web site and read anything that is in
them.
• If a cookie holds information like your email
address or a list of recent purchases, you might
start getting more SPAM email or even offers for
similar products.
• If a cookie holds a security token as mentioned
above, the hacker might try to impersonate you on
the web site in question.
In a worst-case scenario, a poorly designed web site
that you visit could be tricked into divulging truly
sensitive information like social security numbers or
credit card data to a hacker.

Always log out of web sites that hold your sensitive
data. Simply closing the browser tab does not give the
site a chance to do cleanup which could include
purging sensitive cookies. Logging off is the safer
bet.
If you really want to be careful, use incognito mode in
Chrome. That way no cookies are stored on your
computer so there is no risk of others gaining access
to them.
Always use this mode if borrowing someone else’s
computer or using a kiosk in a public space.
It might be tempting to declare “get rid of cookies
altogether” and your browser may give you the power
to do that. Just keep in mind that many web sites
simply won’t work without cookies enabled. Better
alternatives to cookies are in the works but change
takes time.

The good news is there are some very simple
actions you can take to reduce your risk:
Use a modern browser and keep it up to date: Internet
Explorer may feel like an old friend, but it is time to
move on: Chrome and Microsoft Edge all provide
modern and secure web browsing. Safari is
maintained by Apple, so it has kept current by default.
Firefox promotes itself as a privacy-focused browser.

Frequently Asked Questions
1.
What is a third-party cookie?
We may think of web pages as being like a printed
page that’s on a screen rather than a sheet of paper. In
fact, a web page is more like a jigsaw puzzle made up
of lots of pieces and some of the pieces are not coming
from the web site you are visiting! For example, a
Facebook Like button loads from the Facebook web
servers and if it saves information in a cookie, it is
Facebook’s to read. In this case, Facebook is a thirdparty to your web interaction. The risk is that you may
not agree with the designer of the web sites you visit
about what third parties you want to have access to
your data. Most browsers let you turn off third party
cookies but, keep in mind, you might experience a loss
of some web site functionality.

Apply updates to your computer and your browsers
promptly! Waiting a day or two could give hackers a
window of opportunity to compromise your online
accounts or your computer. Enroll in automatic
updates whenever possible.
Purchase internet security software that includes web
browser safety components that protect you while you
are browsing. This software is designed to monitor
invisible activities that hacked or unscrupulous web
sites take and block them before damage is done or
important information is leaked.

2.
What is a cookie policy? More and more web
sites will ask you to accept their cookie policy when
you first visit. The policy lays out in detail what rules,
if any, the web site follows as far as what is stored in
cookies and who can have access to them. Keep in
mind, bugs and security breaches can render a cookie
policy irrelevant. The reason you are seeing these
more often is that laws passed in the EU and US are
requiring web sites to be more transparent about their
information gathering practices.

Be careful about the browser add-ins or extensions
you install. If untrustworthy, they can harvest your
cookies or spy on you in other ways.
Use one browser for online banking and shopping and
limit your recreational web browsing to a different
browser. If you only bookmark web sites that house
sensitive data in Chrome, for example, and use
Firefox for gaming and watching YouTube videos,
it’s like wearing sneakers to go for a potentially

continued on next page
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3.
I just got a warning that a web site wants to download cookies—what should I do? If the site is
trustworthy, you will likely have a better experience letting it download its cookies. If you will not be
visiting the site often, don’t really trust it, or don’t care if some of the fancier functionality works, decline
the offer.
4.
Can I clean up my cookies? Web browsers let you clear your browsing history, and many offer
you control over what gets purged. You should look closely and see if you can include disposal of old
cookies when you are clearing your history. Be warned: in some rare cases purging a cookie could degrade
your experience on a web site since you have removed some of that hidden context information mentioned
earlier. Also, if you purge saved passwords along with cookies, be sure you have them stored in a secure
manner elsewhere or you will have to click on a lot of “forgot password” links!
5.
How big a risk are cookies? The best way to look at cookies and web browsing in general is to
balance risk and benefit. If a web site seems sketchy or its cookie policy is questionable, ask yourself if
the risk of using the site outweighs any benefit. Be cautious about the information you provide to the web
site since that data could end up in a cookie on your computer. Ask yourself “why does this site need to
know this about me?” If the answer is not compelling, you are better off ending your visit. ❖

Limited Estate Procedures

Sal Balsamo, Barristers Title Services

I have been an Underwriting Counsel for almost 15 years now and in all that time, I have never had to
pass on the issue of whether the Limited Procedures allowed by Article 29 of Chapter 28A of the North
Carolina General Statutes are sufficient where the Decedent property owner died less than two years
ago. Until recently that is. In the past two months, this particular issue has come up at least four times.
Perhaps the Universe is trying to tell me something and perhaps what it is trying to tell me is to tell
you. So, here goes. . .
As many of you know, if a Decedent property owner passes less than two years from the date that his
Heirs/Devisees are trying to sell his or her property, there must be an administration of the Estate and
the Notice to Creditors must run at least once before we can insure. This requirement is related to this
Statute:
§28A-17-12. Sale, lease or mortgage of real property by heirs or devisees.
(a) If the first publication or posting of the general notice to creditors as provided for in
G.S. 28A-14-1 occurs within two years after the death of the decedent:
(1) All sales, leases or mortgages of real property by heirs or devisees of any resident
or nonresident decedent made after the death of the decedent and before the first
publication or posting of the general notice to creditors are void as to creditors and
personal representatives; and
(2) All sales, leases or mortgages of real property by heirs or devisees of any resident
or nonresident decedent made after such first publication or posting and before approval
of the final account shall be void as to creditors and personal representatives unless the
personal representative joins in the sale, lease or mortgage.
(b) If the first publication or posting of the general notice to creditors as provided for in
G.S. 28A-14-1 does not occur within two years after the death of the decedent, all sales,
leases or mortgages of real property by heirs or devisees of any resident or nonresident
decedent shall be valid as to creditors and personal representatives of the decedent.
(1973, c. 1329, s. 3; 1979, 2nd Sess., c. 1246, s. 1.)
continued on next page
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On its face, the statute makes it clear that if the Notice to Creditors runs at least one time (“first
publication”) and the conveyance is joined in by the PR (Personal Representative), then the conveyance
of the property by the heirs or devisees is valid against Creditors. The opposite is also true: If the
conveyance by the Heirs or Devisees is made before the first publication or if the conveyance is not
joined by the PR, then the conveyance is void as to Creditors.
The question is whether or not the Limited Procedures of Article 29 of Chapter 28A is sufficient to
meet that requirement. The short answer is “No.”, but let’s examine why.
Article 29 of Chapter 28A is entitled “Notice to
Creditors without Estate Administration”. (The
title of the Article kind of gives it away.) The
Article describes a process reserved for certain
estates. . .typically those with minimal assets.
Chapter 28A-29-1 allows for the appointment of
a “limited Personal Representative” (hereinafter
“PR”). The limited PR may run a Notice to
Creditors without an administration of the Estate
before the Clerk. The Article permits its usage
under five circumstances:

So, if a claim is filed after the limited PR runs the
Notice to Creditors, the Clerk is obligated to
appoint a PR to administer the Estate. If that’s
true, then it must follow that the limited PR is not
a PR at all. For this reason, the safeguards that
exist relative to a conveyance made pursuant to
28A-17-12 do not exist if the procedures of
Article 29 of Chapter 28A are used.
Having said that, the Article 29 procedures are
useful because they can be used to bar claims of
creditors who do not make claims within the 90day period stated in the notice to creditors. If the
Article 29 procedures are used and no claims are
filed within 90 days, then the clerk will close the
limited PR estate file. Once the estate file is
closed, we can insure without exception for
claims of creditors of the estate and without the
signature of the PR on the Deed. That can often
happen sooner than 2 years after the date of death
of the decedent but will probably take longer than
doing a full administration and running the notice
to creditors once. So, the Article 29 procedure has
some value, but the sellers won’t be in a position
to close as quickly as they would if they used the
procedures pursuant to a full administration.

• a decedent dies testate or intestate leaving no
personal property subject to probate and no
real property devised to the personal
representative
• a decedent’s estate is being administered by
collection by affidavit pursuant to Article 25
of this Chapter (Chapter 28A);
• a decedent’s estate is being administered
under the summary administration provisions
of Article 28 of this Chapter (Chapter 28A);
• a decedent’s estate consists solely of a motor
vehicle that can be transferred by the
procedure authorized by G.S. 20-77(b); or
• a decedent has left assets that may be treated
as assets of an estate for limited purposes as
described in G.S. 28A-15-10

Like I said at the beginning of this article, this is
not an issue I had seen in 15 years until very
recently and I have seen it four times in the last
two months. Something’s afoot. . . make yourself
a mental note. As always, these articles are never
intended to replace you asking specific questions,
which is always encouraged. ❖

The key word used in Chapter 28A-29-1 is the
word “limited”. The PR for this Summary
procedure does not have the same status as a PR
in a full-blown administration. This is made clear
in Chapter 28A-29-4 which states:
“At any time after a claim is presented in
accordance with the provisions of this section, the
clerk may appoint a personal representative to
administer the decedent’s estate. (2009-444, s.
1.)”

www.relanc.com
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Board Member Profiles
Sal is a graduate of the Wake Forest University School of Law. He
received a Bachelor of Arts degree from Marquette University in
Milwaukee, Wisconsin. Following Law school, Sal served as a Judge
Advocate in the United States Air Force. After receiving an Honorable
Discharge following the completion of his five-year term in the Air
Force, Sal moved to Charlotte.

Sal Balsamo
Charlotte

In July of 2000, Sal founded the Law Office of Salvatore Balsamo, P.C., a
boutique law firm specializing in real estate closings. Sal personally
conducted more than 8,000 residential and commercial real estate
transactions. In 2006, Barrister’s Title Services was born, and in 2021,
Barristers Title became a Division of Fidelity National Title Insurance
Company.

Sal is a founding member and the only Treasurer of
RELANC, a role from which he is retiring in 2022.
Attorneys with financial management experience are
encouraged to consider serving.
Randy earned his law degree from North Carolina Central
University School of Law, graduating magna cum laude in 2013.
During law school, he served as a law clerk for The Honorable
Judge Robert C. Hunter on the North Carolina Court of Appeals
and was a Senior Editor on the North Carolina Central Law Review.
He is a Partner with Bratcher Adams Folk, PLLC, also known as BA
Folk, in Cary.

Randy Herman
Cary, Raleigh

He is an active member of the Board of Directors of the Triangle
Community Coalition and a member of the Raleigh-Durham
Chapter of NAIOP, where he sits on the Governmental Affairs
Committee. He is a member of the North Carolina Bar
Association’s Real Property Section and Land Use Section.
Randy represents RELANC as the only practicing attorney on the
North Carolina Land Records Advisory Board. He also serves on the
RELANC Board of Directors.
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2021 Leadership
RELANC Membership:
How to Join Us!
RELANC has positively impacted your law practice
over the past 12 years. Whether you attended a
webinar, conference, CLE, or paid your annual
membership to support our critical legislative work,
you and RELANC’s 500+ other members have had a
dedicated voice in the NC general assembly, fighting
to protect your clients’ property rights as well as
advocating for the safety and security of the closing
transaction.
In 2021, RELANC continues to be concerned about
the impact of COVID on the practice of real estate
law in North Carolina. E-Notary services, RON and
RIN will continue to be a focus of our lobbyist Jim
Harrell's efforts in the NC General Assembly. We
also continue to actively monitor, research,
document, and report situations of the
Unauthorized Practice of Law (UPL), as they are
shared with us.

When you join RELANC, you are not just
paying dues, you are paying attention.
Are you eligible?
Membership is limited to NC-licensed attorneys
practicing commercial or residential real estate law
as well as NC-licensed attorneys employed by title
entities conducting business here.
You may request an e-invoice at www.relanc.com or
send a check to RELANC at 4711 Hope Valley Road,
Ste. 4F-132, Durham, NC 27707 containing the NC
State Bar number and name of the potential
member. If you have questions or wish to provide
your credit card information by phone.

President: Julian Robb, Winston Salem
Vice Chair: Randy Herman, Raleigh
Secretary: Marc Garren, Fuquay-Varina
Treasurer: Sal Balsamo, Charlotte
Immediate Past President: Ken Gwynn

Robb

Directors: Dick Archie, Kinston; Sarah Bowman, Asheville;
Michael Burt, Charlotte; Michael Gorenflo, West End; Ken
Gwynn, Raleigh; Elizabeth Harrison, Raleigh; JC Hearne,
Wilmington; Casey J. Heim, Raleigh; Randy Herman, Raleigh;
Tom Holt, Chapel Hill֍; Ben Kuhn, Raleigh; Daniel Portone,
Charlotte; Julian Robb, Winston-Salem; Chris Salyer, Fayetteville;
Bryant Webster, Black Mountain֍. ֍ New for 2021
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